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PLEADINGS, JUDGMENT. ORDERS AND PROCEEDINGS BEFORE 

DISTRICT COURT 

37 Filed Jun 13 1952 

* 

In the 

UNITED STATES DISTRICT COURT 
for the District of Columbia 
Civil Action No. 2664-’52 

Rose M. Anderson, Luella Benson, Edna Spitsnaugle, 
Cappatola Reynolds, J. W. F. Anderson, A. A. Ander¬ 
son, G. G. Anderson, Engeberry N. Ritter, F. R. An¬ 
derson, Alice Spena, Plaintiffs, 

v. 

Oscar L. Chapman, Secretary of the Interior, Defendant. 

Complain! for Issuance of Patent by Secretary of Interior 

and for Other Relief 

Come now the Plaintiffs above named and for their cause 
of action show as follows: 

I. Plaintiffs, all of whom are American citizens, are the 
heirs at law of Charles J. Anderson, deceased, also an 
American citizen during his lifetime. Their names and 
places of residence are as follows: 

Rose M. Anderson, R. F. D. WaKeeney, Kansas 
Luella Benson, WaKeeney, Kansas 
Edna Spitsnaugle, WaKeeney, Kansas 
Cappatola Reynolds, 4400 South Cherokee, Englewood, 
Colorado 

J. W. F. Anderson, R. F. D., Arapahoe, Colorado 
A. A. Anderson, R. F. D. irl, Arapahoe, Colorado 
G. G. Anderson, R. F. D., Cheyenne Wells, Colorado 
Engeberry N. Ritter, 1019 Mariposa, Denver, Colorado 
F. R. Anderson, R. F. D. rrl, Arvada, Colorado 

Alice Spena, Starr Route, WaKeeney, Trego County, 
Kansas. 
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38 2. Defendant Oscar L. Chapman is the duly 
appointed and confirmed Secretary of the Depart¬ 
ment of Interior of the United States of America and re¬ 
sides and has his place of business in Washington, D. C. 

3. The matter in controversy exceeds, exclusive of inter¬ 
ests and costs, the sum of Three Thousand ($3,000) Dollars. 
This Court has jurisdiction under Title 11, Sections 306, 
315 and 325 of the District of Columbia Code. 

4. On July 20, 1936, Charles J. Anderson, now deceased, 
filed application G.L.O. 06488 to purchase in accordance 
with Section 5 of the Act of March 3, 1887 (24 Stat. 556, 
43 USCA 894) a tract of land in the state of Kansas de¬ 
scribed as follows: 

“Northwest Quarter of Section 35, Township 12 
South, Range 22 West of the Sixth Principal Meridian, 
Trego County, Kansas.” 

On March 2, 1936, one E. E. Buckholts, filed application 
G.L.O. 06362 for an oil and gas lease on the above described 
land under the provisions of the Act of February 25, 1920 
(41 Stat. 437, 30 USCA 181), as amended by the Act of 
August 21, 1935 (49 Stat. 674, 30 USCA 226). By decision 
dated August 21, 1936 the Commissioner of the General 
Land Office rejected Buckholts’ lease application on the 
ground that Anderson had the right to a patent on this 
land without mineral reservation to the United States. 

5. The above described land lies within the 20-mile limit 
of the odd section grant embraced by the Acts of July 1, 
1862 (12 Stat. 489)"and July 2, 1864* (13 Stat. 356) to the 
Leavenworth, Pawnee and Western Railroad Company, 
succeeded to by the Union Pacific Railroad Company, West¬ 
ern Division, which, by change of name, became the 

39 Kansas Pacific Railway Company, and later the 
Union Pacific Land Company. This grant was ad¬ 
justed and close under the provisions of the Act of March 
3, 1887, the beneficiary having received all of the land to 
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which it was entitled. The Northwest Quarter of Section 
35 was never listed under the grant by the railroad com¬ 
pany, and no patent was issued. In 1936 when Anderson 
filed his application for patent with the General Land Office, 
the land was shown to be vacant on the tract books of that 
office. 

6. Anderson acquired title to the land through a series 
of conveyances originating with the Kansas Pacific Pailway 
Company. On March 5, 1879, the railway company con¬ 
veyed the property hv warranty deed to Albert E. barren, 
who in turn conveved bv warranty deed to Henrv R. Wilcox, 
taking back a purchase money mortgage from Wilcox. On 
March 11,1880, Warren assigned this mortgage to the Kan¬ 
sas Pacific Railway Company, and the mortgagee lost a 
suit, filed May 3, 1889, to foreclose the lien in the face of a 
plea of the Statute of Limitations, as a result of which the 
title to the land vested absolutely in Wilcox. On July 5, 
1889, Wilcox conveyed the East Half of the Northwest 
Quarter, involved herein, to Lee Monroe, and on September 
10, 1891 Wilcox conveyed the West Half of the Northwest 
Quarter to A. H. Blair. On July 7, 1S93, Monroe deeded 
the East Half of the Northwest Quarter to Blair. On July 
13, 1893, the entire Northwest Quai’ter was sold by Blair to 
the WaKeeney State Bank, WaKeeney, Kansas, which, on 
December 11,1S97 conveyed the title to Charles J. Anderson. 

7. Since December 11, 1897 Anderson and his heirs have 
been in open, notorious and exclusive possession of the 
land. They have in good faith occupied, cultivated and 

paid taxes on the land without the assertion of any 
40 claim of title adverse to Anderson ever having been 

made. For a few years after acquiring the property, 
Anderson used it as a pasture; it was fenced in 1900 and 
since 1905 Anderson and his family farmed all of the tillable 
land. Since Anderson’s death on or about March 28,1940, at 
the age of 91, his heirs have continued to farm the property, 
occupying and using it in open, notorious and exclusive 
possession. 
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8. In his decision of August 21, 1936, the Commissioner 
of the General Land Office held that Anderson was entitled 
to a patent to the above described land without reservation 
of mineral rights to the United States upon payment of 
$200.00, being the purchase price of the land at the rate of 
$1.25 per acre, and the publishing of notice for the required 
time. Acting on the instructions of the General Land Office, 
Anderson paid over the sum of $200.00, published notice of 
his application for a patent and thereafter filed with the 
Land Office proof of such publication. With the discharge 
of these requirements as of October 26, 1936, Anderson 
had perfected his right to the issuance of a patent confirm¬ 
ing his absolute title to the land without mineral reserva¬ 
tion, all as provided for by law. 

9. On September IS, 1936, Buckholts appealed from the 
decision of the Commissioner of the General Land Office. 
On December 31, 1936, notwithstanding the right of Ander¬ 
son to the issuance of a patent without reservation of 
mineral rights, the Department of Interior, acting upon 
Buckholts’ appeal, reversed the decision of the General 
Land Office and held that Anderson was only entitled to a 
patent with reservation of mineral rights to the United 
States Government. Although the facts as found to exist 
by the Commissioner of the General Land Office were not 

disputed, the Department of Interior believed 
41 erroneously that Anderson’s right to a patent 

based on the Act of March 3, 1887 had been 
altered by the subsequent enactment of the Act of 
July 17, 1914 (38 Stat. 509, 30 USCA 121) and the 
Act of February 25, 1920 (41 Stat. 437, 30 USCA 181), as 
amended by the Act of August 21, 1935 (49 Stat. 674, 30 
USCA 226), which statutes it was contended made it neces¬ 
sary for Anderson to consent to a mineral reservation by 
the United States Government. 

10. On February 6, 1937, Anderson filed a motion for 
rehearing of the Department of Interior’s decision of De- 



cember 31, 1936 which was denied by the Department on 
February 24, 1937, but notice of such denial was not given 
Anderson. On May 20, 1937, the Department wrote Ander¬ 
son’s counsel in response to an inquiry from the latter, 
enclosing a copy of the decision denying Anderson’s motion. 
In the same letter the Department informed Anderson that 
on April 12, 1937, the United States Geological Survey had 
been requested to make a report concerning the mineral 
or non-mineral character of the land. Because this report 
had not yet been received, the letter stated that further 
action in the case would be held in abeyance pending receipt 
of the report. The letter also stated that if the United 
States Geological Survey found that the land had an actual 
or prospective mineral value, Anderson would be entitled 
to receive a patent only if he consented to a mineral reser¬ 
vation by the Government. 

11. On December 8, 1937, the Department wrote Ander¬ 
son and informed him that on June 22, 1937 the United 
States Geological Survey had reported to the Department 
as follows: 

“The land referred to is in an area which may contain 
accumulations of oil or gas under favorable structual 
conditions and offers an opportunity for prospecting 
42 operations to determine the nature and worth of the 
structual features affecting it. Accordingly, it is re¬ 
ported as having a prospective value for oil and gas 
within the intent of § 12(c) of the Oil and Gas Reg¬ 
ulations.” 

The Oil and Gas Regulations referred to were promulgated 
administratively by the General Land Office on March 11, 
1920 and may be found at 47 L. D. 437, 444. Anderson 
was allowed thirty (30) days from December 8, 1937 to 
furnish waiver of oil and gas rights, or to show cause why 
he should not consent to the mineral reservation. 

12. Subsequently, Anderson filed a motion for the exer¬ 
cise of supervisory authority by the Secretary of the Interi- 
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or and that motion was denied on August 11, 1939. In deny¬ 
ing the motion, the letter of the Department stated that a 
lease would be issued to Buckholts, unless Anderson made 
an affirmative showing of fact that the land was non-mineral 
in character. Such a requirement for an affirmative show¬ 
ing by an applicant for the issuance of a patent was com¬ 
pletely contrary to the Department ’s own regulations which, 
at the time, provided that where a claim has already been 
perfected and the United States Geological Survey there¬ 
after makes a report similar to the one made in this case, 
the Government must “assume the burden of proving, 
prima facie , that the land was known to be of mineral 
character, at the date of acceptable final proof or when the 
claim was completed, according to the established criteria 
for determining mineral from non-mineral lands, among 
■which may be those recognized by the Supreme Court in 
the case of United States v. Southern Pacific Company, et al. 
(251 TT.S. 1).” (Circular irl344, issued by the United 
States Department of the Interior, General Land Office, 
on January 19, 1935, entitled “Procedure on Geological 
Survey’s Reports on Oil and Gas”, 55 L. D. 120). 

43 13. Notwithstanding the Government’s imposition 

upon Anderson of a burden not required by the law 
or its own regulations, on January 2, 1940 Anderson and 
his counsel, nevertheless, submitted evidence to show that 
the land was non-mineral in character. On August 31,1940, 
the United States Geological Survey made a second report 
in which it was stated that Anderson had not met his burden 
of proof in that the evidence submitted by him did not 
“conclusively determine the nonoil and nongas character 
of the land”. On the basis of that report, the Department 
of Interior on September 24, 1940 ruled that Anderson’s 
showing as to the non-mineral character of the land was 
insufficient. On October 12, 1940, the Department of the 
Interior addressed a letter to Anderson, stating that he 
would be allowed a period of thirty (30) days from receipt 
of the letter within which to execute a waiver of all oil and 
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gas rights in the above-described land, and that if he did 
not execute said waiver within the time allowed, his appli¬ 
cation for a patent to said land would be rejected. Because 
of the death of Anderson in March, 1940, and the pending 
administration of his estate, on November 15, 1940, his 
attorneys of record filed a petition for stay of proceedings, 
and on December 2, 1940 the Department extended until 
March 31, 1941 the time within which a consent to reserva¬ 
tion of minerals might be executed by Anderson or his heirs 
in order to receive a patent to the above described land. 

14. At all times thereafter the heirs of Anderson, Plain¬ 
tiffs herein, have refused to consent to a waiver to oil and 
gas rights without which Defendant has refused to issue 
a patent. Finally, on June 6, 1944 the Acting Assistant 
Commissioner of the General Land Office closed the case 
with a notation that no action had been taken by either 
Anderson as applicant for the patent, or Buckholts as appli¬ 
cant for the oil and gas lease. 

44 15. For undisclosed reasons but apparently with 

a view toward acting on Buckholts’ application for 
the lease, on August 28, 1946 the General Land Office made 
a written request to the United States Geological Survey 
for another mineral report on the above described land. 
On September 6, 1946 the United States Geological Survey 
reported that “no part of it (the land in question) is within 
the known geologic structure of a producing oil or gas 
field”. On October 11, 1946 the General Land Office re¬ 
quested the United States Geological Survey to make still 
another mineral report on the same land, and this report, 
submitted February 26, 1947, stated that “the land de¬ 
scribed * * * is not within the known geologic structure of a 
producing oil or gas field”. This finding was made necessary 
by the provisions of the Act of February 25, 1920, as 
amended by the Act of August 21, 1935 under which Buck¬ 
holts claimed the right to an oil and gas lease. In short, for 
the purposes of issuing a lease to Buckholts Defendant and 
the United States Geological Survey were willing to state 
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that the land was of non-mineral character, although for 
purposes of issuing a patent to Anderson without reserva¬ 
tion of mineral rights, Defendant and United States Geo¬ 
logical Survey considered the land to be of prospective min¬ 
eral value. Defendant has thus preferred the speculator 
Buckholts whose total financial interest was $10 over and 
above Anderson and his heirs who have been in actual pos¬ 
session of the land since 1S97, actively farming and devel¬ 
oping it under claim of absolute title and without any claim 
of adverse title ever having been asserted. 

16. Despite the equities of the situation, the applicable 
law and his own regulations, on May 1, 1947 Defendant 
issued oil and gas lease B.L.M. 06362 to Buckholts which 

was subsequently assigned by him on September 5, 
45 1947 to Central Commercial Company for a pur¬ 

ported total consideration of $10.00, on the basis of 
which Defendant unconditionally approved said assignment 
on July 13, 1948. 

17. From May 1,1947 until September 26, 1951 Plaintiffs 
continued to occupy said land without action against them 
to enforce the lease by Buckholts or his assignee. On Sep¬ 
tember 26,1951, Plaintiffs, having learned of the possibility 
of an attempt to develop the land for oil and gas purposes 
under said lease, promptly notified Central Commercial 
Company, as assignee of the lease, by registered mail that 
Plaintiffs did not recognize the validity of the lease, and 
that they would institute judicial and administrative pro¬ 
ceedings for the purpose of annulling said lease in the event 
that any action was taken thereunder by Buckholts or his 
assignee. 

18. Following the receipt of Plaintiff’s letter of Septem¬ 
ber 26, 1951, Central Commercial Company, on October 8, 
1951, filed suit in the United States District Court for the 
District of Kansas, said action being numbered W-302, the 
prayer and object of said action being to quiet title in the 
purported oil and gas leasehold estate as between the com- 



pany, as assignee of the Buckholts’ lease, and the present 
Plaintiffs. On October 12, 1951, the present Plaintiffs filed 
a petition with the Department of Interior for exercise of 
supervisory authority by the Defendant herein, requesting 
that the Departmental decision of September 24, 1940 be 
vacated and that oil and gas lease B.L.M. 06362 to Buck- 
holts be annulled. While this action was pending before 
Defendant, the Kansas Federal District Court, on April 
25, 1952, issued an order in the quiet title suit staying all 
further proceedings therein for a period of sixty (60) days 
in order to enable Plaintiffs to obtain a final disposi- 
46 tion, administratively or otherwise, in connection 
with their petition for the exercise of supervisory 
authority. On May 2, 1952, Defendant denied the relief 
requested, ruling that the petition presented no valid basis 
for reopening the proceedings and indicated no error in the 
conclusions reached in Defendant’s earlier decisions. 

19. The said action of Defendant on May 2, 1952, and all 
previous actions by Defendant and his predecessors in office 
refusing to issue a patent in fee simple to Charles J. Ander¬ 
son or to Plaintiffs, as heirs at law of Charles J. Anderson, 
deceased, without reservation to the United States of 
America of mineral rights, were arbitrary, capricious, and 
contrary to the applicable law, Defendant’s own regula¬ 
tions, and the principles of equity. By such actions Defend¬ 
ant has substituted his judgment for the will of Congress 
and has refused to discharge a mandatory and purely minis¬ 
terial duty imposed upon him by law. 

20. Under the statutes of the United States only the Sec¬ 
retary of the Interior has the authority and power to issue 
a patent as evidence of ownership of Government lands. 
Plaintiffs having a clear right to a patent without reserva¬ 
tion of mineral rights to the United States have now ex¬ 
hausted all of the administrative procedures available to 
them to obtain issuance of a patent so that Plaintiffs have 
no other plain or adequate remedy to redress the wrong 
done them or to obtain the relief to which they are entitled 
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except by order of this Court requiring Defendant to issue 
the patent without reservation of mineral rights. 

Without the relief hereby sought there will be a failure of 
justice and a wrong without a remedy. 

Wherefore, Plaintiffs pray that they have the relief af¬ 
forded formerly by the Writ of Mandamus by rule or 
47 order issued by this Court directed to the said the 
Honorable the Secretary of the Interior, and com¬ 
manding him as such Secretary of Interior to issue to these 
Plaintiffs, as heirs at law of Charles J. Anderson, deceased 
a United States Patent without reservation of mineral 
rights whatsoever to the said Northwest Quarter of Section 
35, Township 12 South, Range 22 West of the Sixth Princi¬ 
pal Meridian, Trego County, Kansas, and to do and perform 
such other actions and things as may be necessary and 
proper in the premises, including rescinding, cancelling, 
and annulling the aforesaid oil and gas lease, B.L.M. 06362, 
granted to E. E. Buckholts on May 1, 1947 and thereafter 
assigned by Buckholts to Central Commercial Company on 
September 5, 1947. 

Charles B. McInnis 
Charles B. McInnis 

Warren Woods 
Warren Woods 

Roger H. Muzzall 
Roger H. Muzzall 

Attorneys for Plaintiffs 
400 De Sales Building 

Of Counsel: Washington 6, D. C. 

Hulette F. Aby 

Fifth Floor, National Bank of Tulsa Building 

Tulsa 3, Oklahoma 

William Wagner, Jr. 

Wagner and Wagner 

Hillman Building 

WaKecney, Kansas 



50 Filed Aug 12 1952 

Answer 

First Defense 

The complaint fails to state a claim upon which relief can 
be granted against the defendant. 

Second Defense 

E. E. Buckholts is an indispensable party defendant but 
has not been joined as a party. 

Third Defense 

The Central Commercial Company is an indispensable 
party defendant but it has not been joined as a party. 

Fourth Defense 

The United States is an indispensable party defendant 
but it has not consented to be sued in this action. 

Fifth Defense 

The plaintiffs and those through whom they claim are 
guilty of laches and should be denied relief for that reason. 

Sixth Defense 

The right of action set forth in the complaint did not ac¬ 
crue within three years next before the commencement of 
this action. 

Seventh Defense 

I 

Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations of 

51 paragraph 1 of the complaint. 

II 

Defendant admits the allegations of paragraph 2 of the 
complaint. 
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III 

Defendant is without knowledge or information sufficient 
to form a belief as to the value of the matter in contro¬ 
versy, as alleged in paragraph 3 of the complaint. De¬ 
fendant is advised and believes that the remaining allega¬ 
tions of paragraph 3 are conclusions of law which do not 
require answer and, therefore, they are neither admitted 
nor denied. 

IV 

Defendant admits the allegations of paragraph 4 of the 
complaint. 

V 

Defendant admits the allegations of paragraph 5 of the 
complaint. 

VI 

Defendant denies that plaintiffs or those through whom 
they claim ever acquired any right, title or interest in or 
to the land in question. Defendant admits the remaining 
allegations of paragraph 6 of the complaint. 

VII 

Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations of para¬ 
graph 7 of the complaint. 


VIII 

Defendant admits the allegations of paragraph 8 of the 
complaint except those in the last sentence, which he denies. 

IX 

Defendant admits the allegations of paragraph 9 
52 of the complaint except that he denies that the de¬ 
cision of December 31, 1936, by the Department of 
the Interior, as reported in 56 I.D. 44, was erroneously 




prejudicial to the rights of plaintiffs’ predecessor in in¬ 
terest and he avers that if that decision was erroneous the 
error lay in allowing plaintiffs’ predecessor in interest any 
relief at all. 

X 

Defendant admits the allegations of paragraph 10 of the 
complaint. 

XI 

Defendant admits the allegations of paragraph 11 of the 
complaint. 

XII 

Defendant admits the allegations of paragraph 12 of the 
complaint except that he denies that any burden of proof 
was improperly placed upon plaintiffs’ predecessor in in¬ 
terest and he denies that the Department of the Interior 
violated its own regulations and he denies that the regu¬ 
lation cited and quoted by plaintiffs was applicable to the 
case before the Department and he avers that the appli¬ 
cable regulation was section 12(c) of the Oil and Gas Regu¬ 
lations promulgated March 11, 1920 (47 L.D. 437, 444), 
under the authority of the Mineral Leasing Act, 41 
Stat. 437. 

XIII 

Defendant admits the allegations of paragraph 13 of the 
complaint. 

XIV 

Defendant admits the allegations of paragraph 14 of the 
complaint. 

XV 

Defendant admits that reports were made by the Geologi¬ 
cal Survey, as alleged in the complaint, but he denies 
53 that there is anything inconsistent between the con¬ 
tents of those reports and the action taken by the 
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Department of the Interior on Anderson’s application for 
a patent. 

XVI 

Defendant admits that an oil and gas lease was issued, 
as alleged in the complaint, but he denies that it was issued 
in violation of law or regulation and he avers that the lease 
was lawfully and properly issued and assigned. 

XVII 

Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations of para¬ 
graph 17 of the complaint. 

XVIII 

Defendant is without knowledge or information sufficient 
to form a belief as to the truth of the allegations of para¬ 
graph 18 of the complaint except that defendant admits 
that plaintiffs did apply to him for relief, which he denied, 
as alleged in paragraph 18 of the complaint. 

XIX 

Defendant is advised and believes that the allegations of 
paragraph 19 of the complaint are conclusions of law which 
do not require answer but he denies that any action taken 
by him was arbitrary or capricious or unlawful or improper 
in any way. 

XX 

Defendant admits that he is the officer of the Government 
authorized to issue patents for public lands in proper cases. 
Defendant admits that plaintiffs have exhausted their ad¬ 
ministrative remedies. Defendant denies that plaintiffs 
or any of them are entitled to any patent to the lands 
54 which they claim. 




Wherefore, having fully answered, the Defendant prays 
that the complaint be dismissed, with costs. 

Ralph J. Luttrell 
Ralph J. Luttrell 

Acting Assistant Attorney General 

Ralph S. Boyd 
Ralph S. Boyd 

Attorney , Department of Justice 
Room 2131, Department of Justice 
Washington 25, D. C. 

Attorneys for Defendant 


56 Filed Jan 16 1953 

Motion for Summary Judgment 

Plaintiffs move the Court, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, to enter a summary judg¬ 
ment in Plaintiffs’ favor requiring Defendant to issue the 
Plaintiffs a patent without reservation of mineral rights 
to the United States on a certain tract of land in Kansas, 
described as 

“Northwest Quarter of Section 35, Township 12 
South, Range 22 West, of the Sixth Principal Meridian, 
Trego County, Kansas,” 

and for such other and further relief as prayed for in Plain¬ 
tiffs’ Complaint herein. This motion is based upon the 
Complaint and the Answer herein, the attached Affidavit 
of Warren Woods, and 24 Exhibits attached hereto and 
made a part hereof, as listed in the Table of Contents of 
the Memorandum of Points and Authorities in support of 
Plaintiffs’ Motion for Summary Judgment, all of which 
documents show that there is no genuine issue as to any 
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material fact and that these Plaintiffs are entitled 
57 to a judgment as a matter of law. 

Charles B. McInnis 
Charles B. Mclnnis 
Warren Woods 
Warren Woods 
Roger H. Muzzall 
Roger H. Muzzall 

Of Counsel: 

Hulette F. Aby, Esq. 

National Bank of Tulsa Building 
Tulsa 3, Oklahoma 

• •#••••••• 

264 Filed Apr 17 1953 

Order Granting Motion to Substitute 

Upon consideration of Plaintiffs’ Motion filed herein re¬ 
questing the substitution of Douglas McKay, present Sec¬ 
retary of the Department of Interior of the United States 
of America, as party defendant, in place of Oscar L. Chap¬ 
man, former Secretary of Interior, it is by the Court this 
17th day of April, 1953 

Ordered, Adjudged and Decreed that the said motion be 
and it is hereby granted. 

Jas. W. Morris 
Judge 

265 Filed Apr 24 1953 

Stipulation 

It is hereby stipulated and agreed by and between the 
undersigned attorneys for the respective parties hereto 
that Exhibits I through XXIV attached to Plaintiffs’ Mo¬ 
tion for Summary Judgment and made a part thereof, as 
listed in the Table of Contents of the Memorandum of 
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Points and Authorities in support of Plaintiffs’ Motion for 
Summary Judgment, shall be considered in evidence in this 
case. 

Chas. B. McInnis 
Charles B. Mclnnis 
Warren Woods 
Warren Woods 
Roger H. Muzzall 
Roger H. Muzzall 
Attorneys for Plaintiffs 
400 De Sales Building 
Washington 6, D. C. 

J. Edward Williams 
Acting Assistant Attorney General 

Ralph S. Boyd 
Ralph S. Boyd 

Attorney, Department of Justice 
Room 2131; Washington 25, D. C. 
Attorneys for Defendant. 

Dated at Washington, D. C., this 23d day of April, 1953. 

****•**«•« 

266 Filed Apr 24 1953 

Stipulation 

It is hereby stipulated and agreed by and between the 
undersigned attorneys for the respective parties hereto for 
the purposes of this case only that the facts hereinafter 
stated are true and correct and that this stipulation may 
be offered in evidence in the trial of this cause by either 
party with the same force and effect as if the same were 
duly proven by the testimony of witnesses, reserving to 
each party the right to offer further evidence not incon¬ 
sistent herewith. 

1. Plaintiffs, all of whom are American citizens, are the 
heirs at law of Charles J. Anderson, deceased, also an 


American citizen during liis lifetime. Their names and 
places of residence are as follows: 

Rose M. Anderson, R. F. D. WaKeeney, Kansas 
Luella Benson, WaKeeney, Kansas 
Edna Spitsnaugle, WaKeeney, Kansas 
Cappatola Reynolds, 4400 South Cherokee, Englewood, 
Colorado 

J. W. F. Anderson, R. F. D., Arapahoe, Colorado 
A. A. Anderson, R. F. D. #1, Arapahoe, Colorado 
G. G. Anderson, R. F. D., Cheyenne Wells, Colo¬ 
rado 

267 Engeberry N. Ritter, 1426 Clarkson, Denver, 
Colorado 

F. R. Anderson, R. F. D. # 1, Arvada, Colorado 
Alice Spena, Star Route, WaKeeney, Trego County, 
Kansas. 

The matter in controversy, exclusive of interests and 
costs, exceeds Three Thousand Dollars ($3,000.00). 

2. Defendant Douglas McKay is the duly appointed and 
confirmed Secretary of the Interior of the United States 
of America and resides and has his place of business in 
Washington, D. C. 

3. On March 2, 1936, one E. E. Buckholts filed applica¬ 
tion G. L. O. 06362 for an oil and gas lease under the pro¬ 
visions of the Act of February 25, 1920 (41 Stat. 437, 30 
USCA 181), as amended by the Act of August 21, 1935 (49 
Stat. 674, 30 USCA 226) for land in the state of Kansas 
described as follows: 

“Northwest Quarter of Section 35, Township 12 
South, Range 22 West of the Sixth Principal Meridian, 
Trego County, Kansas.” 

On July 20, 1936, Charles J. Anderson, now deceased, filed 
application G. L. O. 06488 to purchase this land in accord¬ 
ance with Section 5 of the Act of March 3, 1887 (24 Stat. 
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556, 43 USCA 894). By decision dated August 21,1936 the 
Commissioner of the General Land Office rejected Buck- 
holts’ lease application on the ground that Anderson had 
the right to a patent on this land without mineral reserva¬ 
tion to the United States. 

4. The above described land lies within the 20-mile limit 
of the odd numbered section grant embraced by the Acts 
of July 1, 1862 (12 Stat. 4S9)~ and July 2, 1864 (13 Stat. 
356) to the Leavenworth, Pawnee and Western Railroad 
Company, succeeded to by the Union Pacific Railroad Com¬ 
pany, Eastern Division, which, by change of name, became 

the Kansas Pacific Railway Company, and later the 
268 Union Pacific Land Company. On October 20, 1930, 

this grant was adjusted and closed under the pro¬ 
visions of the Act of March 3, 1887, the beneficiary having 
received all of the land to which it was entitled. The North¬ 
west Quarter of Section 35 was never listed under the 
grant by the railroad company, and no patent was issued. 
In 1936 when Anderson filed his application for patent 
with the General Land Office, the land was shown to be 
vacant on the tract books of that office. 

5. Through a series of conveyances originating with the 
Kansas Pacific Railway Company, Anderson claimed title 
and the right to purchase the land from the United States. 
The Defendant denies that any one other than the United 
States had any right, title or interest in the land but ad¬ 
mits that whatever interest the parties may have had 
passed by the conveyances described below. On March 5, 
1879, the railway company conveyed its interest in the prop¬ 
erty by warranty deed to Albert E. Warren, a bona fide 
purchaser for value, who in turn conveyed by Warranty 
deed to Henry R. Wilcox, taking back a purchase money 
mortgage from Wilcox. On March 11, 1880, Warren as¬ 
signed this mortgage to the Kansas Pacific Railway Com¬ 
pany, and the mortgagee lost a suit, filed May 3, 1889, to 
foreclose the lien in the face of a plea of the Statute of 
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Limitations as a result of which all of the right, title and 
interest in the land of both Warren and the railway com¬ 
pany vested absolutely in Wilcox. On July 5, 1889, Wilcox 
conveyed his interest in the East Half of the Northwest 
Quarter, involved herein, to Lee Monroe, and on September 
10, 1891, Wilcox conveyed his interest in the West Half of 
the Northwest Quarter to A. H. Blair. On July 7, 1893, 
Monroe deeded his right, title and interest in and to the 
East Half of the Northwest Quarter to Blair. On July 
13, 1893, Blair sold his right, title and interest in and to 
the entire Northwest Quarter to the WaKeeney State 
Bank, WaKeeney, Kansas, which, on December 11, 
1897, conveyed its right, title and interest in and to 
269 said land to Charles J. Anderson, a bona fide pur¬ 
chaser for value and predecessor in interest to the 
present plaintiffs. These conveyances are matters of rec¬ 
ord in the office of the Register of Deeds of Trego County, 
Kansas. 

6. In his decision of August 21, 1936, the Commissioner 
of the General Land Office held that Anderson was entitled 
to a patent to the above described land without reservation 
of mineral rights to the United States upon payment of 
$200.00, being the purchase price of the land at the rate 
of $1.25 per acre, and the publication of notice for the re¬ 
quired time. Acting on the instruction of the General Land 
Office, Anderson paid over the sum of $200.00, published 
notice of his application for a patent and thereafter filed 
with the Land Office proof of such publication. These re¬ 
quirements were discharged by Anderson as of October 
26, 1936. 

7. On September 18, 1936, Buckholts appealed from the 
decision of the Commissioner of the General Land Office. 
On December 31, 1936, the Department of Interior, acting 
upon Buckholts’ appeal, reversed the decision of the Gen¬ 
eral Land Office and held that Anderson was only entitled 
to a patent with reservation of mineral rights to the United 
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States Government (56 I. D. 44). The facts as found to 
exist by the Commissioner of the General Land Office were 
not disputed. A copy of this Decision is attached as Ex¬ 
hibit IV to Plaintiffs’ Motion for Summary Judgment. 

8. Since December 11, 1897 Anderson and his heirs have 
been in open, notorious and exclusive possession of the 
land. They have in good faith occupied, cultivated and 
paid taxes on the land without the assertion of any claim 
of title adverse to Anderson ever having been made. For 
a few years after acquiring the property, Anderson used 
it as a pasture; it was fenced in 1900 and since 1905 Ander¬ 
son and his family farmed all of the tillable land. Since 
Anderson’s death on or about March 28, 1940, at the age 

of 91, his heirs have continued to farm the property, 
270 occupying and using it in open, notorious and ex¬ 
clusive possession. 

9. On February 6, 1937, Anderson filed a motion for re¬ 
hearing of the Department of Interior’s decision of Decem¬ 
ber 31, 1936 which was denied by the Department on Feb¬ 
ruary 24, 1937, but notice of such denial was not given 
Anderson. On May 20,1937, the Department wrote Ander¬ 
son’s counsel in response to an inquiry from the latter, en¬ 
closing a copy of the decision denying Anderson’s motion. 
In the same letter the Department informed Anderson that 
on April 12, 1937, the United States Geological Survey 
had been requested to make a report concerning the min¬ 
eral or non-mineral character of the land. Because this 
report had not yet been received, the letter stated that fur¬ 
ther action in the case would be held in abeyance pending 
receipt of the report. The letter also stated that if the 
United States Geological Survey found that the land had 
an actual or prospective mineral value, Anderson would 
be entitled to receive a patent only if he consented to a 
mineral reservation by the Government. 

10. On December 8, 1937, the Department wTote Ander¬ 
son and informed him that on June 22, 1937 the United 
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States Geological Survey had reported to the Department 
as follows: 

“The land referred to is in an area which may con¬ 
tain accumulations of oil or gas under favorable struc¬ 
tural conditions and offers an opportunity for pros¬ 
pecting operations to determine the nature and worth 
of the structural features affecting it. Accordingly, 
it is reported as having a prospective value for oil and 
gas within the intent of paragraph 12(c) of the Oil 
and Gas Regulations.” 

The Oil and Gas Regulations referred to were approved 
by the Secretary and promulgated administratively by the 
General Land Office on March 11, 1920, as Circular No. 672 
and may be found at 47 L. D. 437, 444, or 43 C. F. R. § 191. 

1, 2, 3, & 5 and 192.3, 9,12, 41, 44, & 74. Anderson was 
271 allowed thirty (30) days from December 8, 1937 to 
furnish waiver of oil and gas rights, or to show cause 
why he should not consent to the mineral reservation. 

11. Subsequently, Anderson filed a motion for the exer¬ 
cise of supervisory authority by the Secretary of the In¬ 
terior and that motion was denied on August 11, 1939. In 
denying the motion, the letter of the Department stated 
that a lease would be issued to Buckliolts, unless Anderson 
made an affirmative showing of fact that the land was non¬ 
mineral in character. 

12. On January 2, 1940 Anderson and his counsel sub¬ 
mitted evidence to show that the land was non-mineral in 
character. On August 31, 1940, the United States Geolog¬ 
ical Survey made a second report in which it was stated 
that the evidence submitted by Anderson did not “conclu¬ 
sively determine the nonoil and nongas character of the 
land.” On the basis of that report, the Department of In¬ 
terior on September 24, 1940 ruled that Anderson’s sbow T - 
ing as to the non-mineral character of the land was in- 
sufficient. On October 12, 1940, the Department of the In¬ 
terior addressed a letter to Anderson, stating that he would 
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be allowed a period of thirty (30) days from receipt of the 
letter within which to execute a waiver of all oil and gas 
rights in the above described land, and that if he did not 
execute said waiver within the time allowed, his applica¬ 
tion for a patent to said land would be rejected. Because 
of the death of Anderson in March, 1940, and the pending 
administration of his estate, on November 15, 1940, his at¬ 
torneys of record filed a petition for stay of proceedings, 
and on December 2, 1940 the Department extended until 
March 31, 1941 the time within which a consent to reserva¬ 
tion of minerals might be executed by Anderson or his heirs 
in order to receive a patent to the above described land. 

13. At all times thereafter the heirs of Anderson, Plain¬ 

tiffs, herein, have refused to consent to a waiver to 
272 oil and gas rights without which Defendant has re¬ 
fused to issue a patent. Finally, on September 6, 
1944 the Acting Assistant Commissioner of the General 
Land Office issued a memorandum which appears as Ex¬ 
hibit XIII to plaintiffs’ Motion for Summary Judgment. 

14. On August 28, 1946 the General Land Office made 
a written request to the United States Geological Survey 
for another mineral report on the above described land. 
On September 6, 1946 the United States Geological Sur¬ 
vey reported that “no part of it (the land in question) is 
within the known geologic structure of a producing oil or 
gas field.” On October 11, 1946 the General Land Office 
requested the United States Geological Survey to make 
still another mineral report on the same land, and this re¬ 
port submitted February 26, 1947, stated that “the land 
described * * * is not within the known geologic structure 
of a producing oil or gas field.” This finding was made 
necessary by the provisions of the Act of February 25, 
1920, as amended by the Act of August 21, 1935, under 
which Buckholts claimed a right to an oil and gas lease 
without competitive bidding, which he would not have been 
entitled to receive if the finding had been otherwise. 
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15. On May 1, 1947, Defendant issued oil and gas lease 
B. L. M. 06362 to Buckholts which was subsequently as¬ 
signed by him on September 5, 1947 to Central Commercial 
Company for a purported total consideration of $10.00, on 
the basis of ’which Defendant unconditionally approved said 
assignment on July 13,1948. 

16. From May 1, 1947 until September 26,1951 Plaintiffs 
continued to occupy said land without action against them 
to enforce the lease by Buckholts or his assignee. On Sep¬ 
tember 26, 1951, Plaintiffs, having learned of the possibil¬ 
ity of an attempt to develop the land for oil and gas pur¬ 
poses under said lease, promptly notified Central Commer¬ 
cial Company, as assignee of the lease, by registered mail 

that Plaintiffs did not recognize the validity of the 
273 lease, and that they would institute judicial and ad¬ 
ministrative proceedings for the purpose of annul- 
ing said lease in the event that any action was taken there¬ 
under by Buckholts or his assignee. 

17. Following the receipt of Plaintiff’s letter of Sep¬ 
tember 26, 1951, Central Commercial Company, on Octo¬ 
ber 8, 1951, filed suit in the United States District Court 
for the District of Kansas, said action being numbered 
W-302, the prayer and object of said action being to quiet 
title in the purported oil and gas leasehold estate as be¬ 
tween the company, as assignee of the Buckholts’ lease, 
and the present Plaintiffs. On October 12, 1951, the pres¬ 
ent Plaintiffs filed a petition with the Department of In¬ 
terior for exercise of supervisory authority by the Defend¬ 
ant herein, requesting that the Departmental decision of 
September 24, 1940 be vacated and that oil and gas lease 
B. L. M. 06362 to Buckholts be annulled. "While this action 
was pending before Defendant, the Kansas Federal Dis¬ 
trict Court, on April 25, 1952, issued an order in the quiet 
title suit staying all further proceedings therein for a 
period of sixty (60) days in order to enable Plaintiffs to 
obtain a final disposition, administratively or otherwise, in 
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connection with their petition for the exercise of super¬ 
visory authority. On May 2, 1952, Defendant denied the 
relief requested, ruling that the petition presented no valid 
basis for reopening the proceedings and indicated no error 
in the conclusions reached in Defendant’s earlier decisions. 

18. On or about September 30, 1951, oil drilling opera¬ 
tions on this land were begun by Central Commercial Com¬ 
pany and on or about October 22, 1951, a producing well 
was brought in which was completed on November 
274 15, 1951. This well represented the first drilling ac¬ 

tivity on the land. Since that time other producing 
wells have been completed. 

Chas. B. McInnis 
Charles B. Mclnnis 
Warren Woods 
Warren Woods 
Roger H. Muzzall 
Roger H. Muzzall 
Attorneys for Plaintiffs 
400 De Sales Building 
Washington 6, D. C. 

J. Edward Williams 
Acting Assistant Attorney General 

Ralph S. Boyd 
Ralph S. Boyd 

Attorney, Department of Justice 
Room 2131, Washington 25, D. C. 

Attorneys for Defendant. 

Dated at Washington, D. C., this 23d day of April, 1953. 
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275 Filed Apr 24 1953 

Defendant's Motion for Summary Judgment 

The defendant moves the Court for summary judgment 
because there is no genuine issue as to any material fact 
and the defendant is entitled to judgment as a matter of 
law on the following ground: 

Whatever right or privilege to purchase lands of the 
United States was extended to plaintiffs and their predeces¬ 
sors in interest by section 5 of the Act of March 3, 1887, 
c. 376, 24 Stat. 556, is subject to the provisions of the Act 
of July 17, 1914, c. 142, 38 Stat. 509, and the Act of Feb¬ 
ruary 25,1920, c. 85, 41 Stat. 437, as amended, and was sub¬ 
ject to the provisions of those statutes when plaintiffs’ 
predecessor in interest first applied to purchase the lands 
for which plaintiffs now seek a patent without reservation 
of minerals to the United States. 

J. Edward Williams, 

J. Edward Williams, 

Acting Assistant Attorney General 

Ralph S. Boyd, 

Ralph S. Boyd, 

Attorney, Department of Justice 
Attorneys for Defendant 

********** 

277 Filed Apr 24 1953 

Stipulation 

It Is Hereby Stipulated by counsel for the respective 
parties to this action that defendant’s motion for summary 
judgment shall be taken as submitted on the basis of the 
pleadings, the exhibits to plaintiffs’ motion for summary 
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judgment, the stipulations of the parties filed herein, and 
the hearing held by the Court on April 16, 1953. 

Dated, April 24th, 1953. 

J. Edward Williams, 

J. Edward Williams, 

Acting Assistant Attorney General 

Ralph S. Boyd, 

Ralph S. Boyd, 

Attorney, Department of Justice 
Attorneys for Defendant 

Warren Woods 
Roger H. Muzzall 
Attorneys for Plaintiffs 

**###*#*#* 

278 Filed Apr 24 1953 

Judgment 

This action came on for hearing on plaintiffs’ motion 
for summary judgment and, by stipulation of the parties 
dated April 16, 1953, it was agreed that defendant’s mo¬ 
tion for summary judgment may be taken as submitted 
with plaintiffs’ motion and considered on the basis of the 
pleadings, the exhibits to plaintiffs’ motion for summary 
judgment, the stipulations of the parties and the oral argu¬ 
ments made on April 16, 1953, and upon consideration of 
the respective motions of the parties for summary judg¬ 
ment, it is, by the Court, this 24 day of April, 1953, 
Adjudged, Ordered and Decreed that plaintiffs’ motion 
for summary judgment be, and it hereby is, overruled, and 
that the defendant’s motion for summary judgment be, 
and it hereby is, granted, and it is further 
Adjudged, Ordered and Decreed that the defendant have 
judgment that the plaintiffs are entitled to no relief against 



the defendant and that the complaint be, and is, hereby 
dismissed. 

Alexander Holtzoff 
Judge 

Approved as to form: 

Warren Woods 
Attorney for Plaintiffs 

Ralph S. Boyd 

Attorney for Defendant 

********** 

280 Filed Apr 27 1953 

Notice of Appeal to the United States Court of Appeals for the 
District of Columbia Circuit 

Notice is hereby given that Rose M. Anderson, Luella 
Benson, Edna Spitsnaugle, Cappatola Reynolds, J. W. F. 
Anderson, A. A. Anderson, G. G-. Anderson, Engeberry N. 
Ritter, F. R. Anderson, Alice Spena, plaintiffs in the above- 
entitled action, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the 
judgment overruling plaintiffs’ motion for summary judg¬ 
ment, granting defendant’s motion for summary judgment 
and dismissing the complaint, entered in this action on the 
24th day of April, 1953. 

Dated this 27th day of April, 1953. 

Chas. B. McInnis 
Charles B. McInnis 
Warren Woods 
Warren Woods 
Roger H. Muzzall 
Roger H. Muzzall 
Attorneys for Plaintiffs 
400 De Sales Building 
Washington 6, D. C. 
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283 Filed May 6 1953 

Order to Transmit Original Papers to the United States Court 
of Appeals for the District of Columbia Circuit, as Record 
on Appeal 

Upon consideration of Plaintiffs’ motion for an order 
directing the Clerk of this Court to certify and file the 
original papers and pleadings in the above styled action 
with the Clerk of the United States Court of Appeals For 
the District of Columbia Circuit, it is this 6th day of May, 
1953 

Ordered, Adjudged and Decreed that the said motion be 
and it is hereby granted. 

Jas W Morris 
Judge 

1 Filed May 11 1953 

Proceedings—Motion for Summary Judgment 

Washington, D. C., 

Thursday, April 16, 1953. 

Motion for Summary Judgment in the above-entitled 
case came on for hearing before the Hon. Alexander Holt- 
zoff, Judge, at 3 o’clock, p.m. 

Appearances : 

On behalf of the plaintiffs: 

Charles B. Mclnnis, and 

Warren Woods, Hsqs., Washington, D. C. 

Hulette F. Abv, Esq., Tulsa, Oklahoma. 

On behalf of the defendant: 

Mr. Ralph S. Boyd, Attorney, 

Department of Justice. 

On behalf of Central Commercial Company: 

C. Emerson Duncan, II, Washington, D. C. 
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2 PROCEEDINGS 

The Deputy Clerk: Case of Anderson versus Chapman. 

Mr. Mclnnis: If Your Honor please, may I present Mr. 
Hulette Aby of Tulsa, Oklahoma. Mr. Aby is a member 
of the bar of the highest court of the State of Oklahoma 
and of the Supreme Court of the United States, and the 
District Court of Appeals for his district and circuit. I 
ask that Mr. Aby be permitted to appear and participate 
in this case. 1 

The Court: Mr. Aby, you may be admitted, pro hac vice. 

Mr. Mclnnis: With Your Honor’s permission, Warren 
Woods will present the argument. 

Mr. Duncan: May it please the Court, I should like to 
offer a motion for leave to file a memorandum amicus 
curiae on behalf of the Central Commercial Company. 

The Court: What is their relationship to this matter? 

Mr. Duncan: They are the assignees of the oil and gas 
lease in the land involved. 

The Court: Any objection? 

Mr. Wood: Your Honor, I have objection to it in its 
present form, although I have no basic objection to their 
being permitted to file an amicus curiae brief. 

The Court: Of course, I may decide at the close of the 
argument and you not have the opportunity to file a brief. 
If you wanted to file a brief, you should have done it. 

Mr. Woods: My only objection is an incomplete 

3 statement of facts in their motion. 

The Court: What is this motion about? 

"Mr. Woods: A motion for summary judgment. Your 
Honor, in a complaint seeking to mandamus the Secretary 
of the Interior to issue a patent to the plaintiffs without 
restrictions and without reservations of the mineral rights 
to the Government. 

The Court: Whom do you represent? 

Mr. Woods: I represent the plaintiff, who seeks the pat¬ 
ent without reservations of mineral rights. Central Com¬ 
mercial Company, who now seek to intervene— 
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The Court: Who is the plaintiff, however? 

Mr. Woods: The plaintiff are the widow and the nine 
children of the original purchaser of this particular land 
from the railroad under a railroad land grant chain of title 
back in 1897. They are the heirs at law. 

The Court: Whom do you represent? 

Mr. Duncan: I represent the Central Commercial Com¬ 
pany, the assignee of the oil and gas lease involved. 

The Court: Who is the lessee? 

Mr. Duncan: The lessee is Mr. E. E. Buckholts. 

Mr. Woods: Your Honor, I frankly think the whole busi¬ 
ness of the amicus curiae will reveal itself from the state¬ 
ment of facts. 

The Court: Just a moment. On which side do 
4 you stand? Are you supporting the Government’s 
position or the plaintiff’s position? 

Mr. Duncan: We are opposing the plaintiffs’ motion. 

The Court: Because you want to preserve your oil and 
gas leases. If the plaintiffs prevail, that will wipe out 
your oil and gas lease, is that it? 

Mr. Duncan: That is the substance of the plaintiffs’ 
prayer, yes, sir. 

The Court: It seems to me that, instead of trying to file 
a brief as amicus curiae—of course, I am going to let you 
do that—you ought to ask for leave to intervene as a party. 

Mr. Woods: I agree, Your Honor. 

Mr. Duncan: It wasn’t my determination. I am not au¬ 
thorized to determine that, sir. 

The Court: Verv well. I will let vou file a brief. You 
may submit it now. 

Mr. Duncan: It is in the docket, sir. 

The Court: You have already filed it; I see. Very well, 
you may proceed. 

Air. Woods: Your Honor, as I stated earlier, this case 
arises today on a motion for summary judgment filed by 
the plaintiffs in January of this year. The motion is based 
upon a complaint filed last June, 1952, in the name of the * 
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widow and heirs at law—nine children—of the orig- 

5 inal purchaser of certain land included in a railroad 
land grant. 

The complaint seeks by way of relief an order in the 
nature of mandamus against the Secretary of Interior re¬ 
quiring him to issue a patent to the plaintiffs without min¬ 
eral restrictions and without reservation of mineral rights 
to the Government. It likewise seeks the cancellation, 
rcscision, or annulment— 

The Court: I am going to interrupt you. I notice this 
action is brought against Oscar Chapman as Secretary of 
the Interior. Have you substituted the new secretary? 

Mr. Woods: Yes, sir, w*e have. We filed a motion to sub¬ 
stitute the new Secretary, I believe, on Monday of this 
week, and we have with us in court todav an order with 
the consent of the Government’s attornev to substitute for 
Mr. Chapman, Mr. McKay. 

The complaint likewise seeks as relief the cancellation 
and rescision or annulment of an existing oil and gas lease 
issued by the Department of the Interior in the name of 
Buckholtz, and by Bucklioltz assigned to Central Commer¬ 
cial Company, Central Commercial Company, of course, 
being represented by counsel who just addressed you in 
connection with his request to file a brief amicus curiae. 

I would like to point out to Your Honor at the beginning 
that under the rule there is no genuine issue as to any ma¬ 
terial fact. Most of the important factual allegations 

6 of our complaint were admitted in the Government’s 
answer. 

Negotiations thereupon followed, looking toward the sig¬ 
nature and execution of a stipulation as to all other facts. 
Although the draft of a stipulation was approved by coun¬ 
sel representing the Government in court today and by 
myself, because of administrative difficulties connected with 
the change of administrations, he reports to me as recently 
as last week that he has been unable to secure the final 
signatures of his superiors. 


Tlie Court: Aren’t you presenting this matter somewhat 
prematurely ? 

Mr. Woods: No, sir, I don’t think so, as I will now 
illustrate to Your Honor. 

We accompanied our motion for summary judgment with 
a number of exhibits, and those exhibits, in the form of 
affidavits and certified copies of court records, in my opin¬ 
ion, and I so submit to Your Honor, sufficiently establish 
all of the facts alleged in the complaint, and I don’t believe 
there is any dispute about that so far as the Government 
is concerned. 

Very briefly, to indicate to you the nature of the facts 
as to which the Government in its answer said it was with¬ 
out knowledge or information, there were only five such 
major facts. One was the identity of the plaintiffs as— 
The Court: In order to shorten this—Mr. Bovd, is 
7 there any question of fact? Do you admit the posi¬ 
tion of Mr. Woods that there is only a question of 
law involved? 

Mr. Boyd: I believe so, Your Honor, yes. 

The Court: So this matter can be disposed of on a mo¬ 
tion for summary judgment? 

Mr. Woods: Yes. 

The Court: Very well, proceed with your motion. What 
is your point? 

Mr. Woods: My point, Your Honor, emerges more 
clearly from an initial rather complete detailing of the 
facts, but putting it very briefly, my point is that Ander¬ 
son’s equitable right or title to the land which he had occu¬ 
pied at the time of his application for a patent for more 
than 45 years, vested in him as of a date in October—Octo¬ 
ber 26—1936, and, I assert, under the authority of Wyom¬ 
ing versus United States, that no subsequent discovery or 
suspicion that the land, equitable title to which had vested 
in him, could serve to divest him of title. 

The Court: What does that case hold? 
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Mr. Woods: Wyoming against the United States holds 
that the United States may not recover from the State of 
Wyoming profits from mineral lands which had been 
granted to the state by the United States; the power to 
select them had been granted to the state by the United 
States, because the discovery of mineral value in 

8 those lands occurred after the equitable title to the 
land was vested in the State of Wyoming. 

The Court: I get your point. What is the citation of 
the Wyoming case? 

Mr. Woods: The Wyoming case was a 1924 decision of 
the Supreme Court. 

The Court : I am not interested in the date. I want the 
volume and page. 

Mr. Woods: I am about to give it to you: Wyoming v. 
United States, 1921, 255 U. S. 489, completely discussed and 
lengthily quoted from in our memorandum of points and 
authorities at page 39. 

Your Honor, to go to the facts— 

The Court: Well, 1 don’t want a detailed statement of 
facts. You have made your point, haven’t you? 

Mr. Woods: No, sir. 

The Court: Then what is your point? 

Mr. Woods: Your Honor, I would like to point out to 
you, if Your Honor would permit me, that in this case 
there are five technical defenses by the Government. 

The Court: I will let the Government argue their de¬ 
fenses, and then let you respond. 

Mr. Woods: Then may I at least make one statement as 
to the facts? 

The Court: Oh, yes, of course. All I am suggest- 

9 ing is this; I am just wondering whether detailed 
statement of facts would be of help to the Court. 

It might confuse the Court. 

Mr. Woods: I doubt that, Your Honor. I wanted to tell 
Your Honor, however, that this case arises under a provi¬ 
sion of an 1887 statute, section 5 of which is quoted in our 
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memorandum at page 30. That section of the 1887 statute 
was passed deliberately by Congress to fit the needs of 
persons who bought in good faith from railroads. 

The Court: What does the statute provide? 

Mr. Woods: I am trying to tell Your Honor. It pro¬ 
vides that a person who bought in good faith from a rail¬ 
road, believing that the railroad had good title to the land 
that he purported to buy, and who later discovered as a 
result of the adjustment of the railroad land grant that his 
title was not as good as he thought it was, could under 
section 5 go to the Department of the Interior and upon 
application for a patent be entitled to the issuance of a 
patent as a matter of right, provided that he paid the price 
per acre then prevailing as to Government lands, and pro¬ 
vided that he met a condition determined not by the statute 
but by the Secretary of the Interior as to publication of 
notice of his patent application. 

The Court: Did you apply for such a patent? 

Mr. Woods: We applied for such a patent in July, 1936, 
six years after the railroads’ original 1S62 and 1S64 
10 land grants had been adjusted in 1930. And at the 
time that we applied, the Department’s first deci¬ 
sion, the Land Division’s first decision, issued on August 
21, 1936, and reviewed in our points and authorities, at 
which Y"our Honor is looking— 

The Court: On what page is the statute? 

Mr. Woods: The statute is at page 30, Your Honor, at 
the bottom of page 30. 

The Court: I have it. Do you derive title from a 
railroad? 

Mr. Woods: Through a chain of title conveyances which 
have been recognized by the courts. 

The Court: I say, do you derive your title from the rail¬ 
road by conveyance? 

Mr. Woods: Yes. The railroad first sold to a man named 
Warren in 1879. Our title came to us through Warren, 
who was the original purchaser. 
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The Court: What did the Interior Department do with 
respect to your application? 

Mr. Woods: The Interior Department Land Division 
granted our application by decision. 

The Court: Tell me what the ultimate action was of the 
Department of the Interior. 

Mr. Woods: Your Honor, it granted our application and 
directed in a decision dated August 21, 1936, that a patent 
be issued to us without reservation of mineral rights. 

11 The Court: How was the patent withheld? 

Mr. Woods: It said in that decision that the date 
for testing mineral value of the land was the date of origi¬ 
nal acquisition from the railroad, or at best the date of en¬ 
titlement to the patent. After that decision was rendered by 
the Land Division, Buckholtz, a lease applicant, whose lease 
application covering the same lands was simultaneously 
pending with the Department, and which had been filed pre¬ 
ceding our own patent application by about four months, 
appealed from that decision, and the Secretary of the In¬ 
terior on appeal on December 31, 1936 in effect reversed 
the decision of the Land Division earlier, and thereupon 
held on December 31, 1936, that in his opinion the rights 
to an unrestricted patent without reservation of mineral 
rights to the Government were modified by the Mineral 
Acts of 1914, 1920, and 1935, and that before Anderson 
could become entitled to the issuance of a patent lie must 
sustain the burden of proving that the land itself was with¬ 
out prospective or actual mineral value. 

The Court: In other words, the ultimate decision of the 
Interior Department was the denial of your application, 
not a granting of it. 

Mr. Woods: It was not a clear-cut denial, Your Honor; 
there were many intermediate reports. What I am trying 
to say to Your Honor is that the case rests in exactly 

12 this posture; The Interior Department first correctly 
decided under Wyoming and many other cases— 
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The Court: I am only interested in the ultimate decision 
of the Interior Department. 

Mr. Woods: The ultimate decision of the Interior Depart¬ 
ment, after many proceedings subsequent to the December 
31, 1936 decision, was to persist in the position still main¬ 
tained by Government counsel today before Your Honor, 
that the rights bestowed by Section 5 of the 1887 Act are to 
be construed as modified by the mineral statutes of 1914, 
1920, and 1935, and that those mineral statutes permitted 
the Government to reserve mineral rights regardless of the 
time of discovery of oil or discovery of mineral value. 

The Court: Where does this 1914 Act appear? 

Mr. Woods: The 1914 Act appears in our brief. 

The Court: In your brief? 

Mr. Woods: In our brief. The applicable sections are 
set forth beginning at page 46, Section 3 of the Act. 

The Court: I see it. I think I would like to hear the 
Government’s defense, and then let you reply. 

Mr. Woods: All right, Your Honor. The whole point— 

The Court: I don’t anticipate their defenses. I think 
thev have a right to state what their defenses are. What 
were you going to say the point of the case is? 

Mr. Woods: We contend that only ministerial acts 
13 remained to be performed after he complied with 
the terms of the August 1936 decision, and under the 
recent decision of our Court of Appeals on March 26, 1953, 
in the El Paso Natural Gas case, those ministerial acts may 
be commanded by this Court. 

The Courts: There was nothing new in the El Paso case. 
If you are right that only ministerial acts remain to be 
done, of course the Court can compel them to be done. The 
question is whether only ministerial acts remain. 

Mr. Woods: In the Wyoming case, in Your Honor’s own 
case—Santa Fe v. Chapman—I believe Your Honor was the 
District Judge in that case; the El Paso case, very similar 
to this one on the nature, the legal principles involved; 
they said that these were the type of acts which were 
ministerial in nature once equitable title had vested. 


The Court: Mr. Boyd? 

Mr. Boyd: May it please the Court, I must give a bit of 
chronology in connection with the facts in order to make 
my points clear. The first is that the final decision of the 
Secretary of the Interior w'as rendered in 1940 but the 
plaintiffs took no action seeking judicial review of that 
decision until this suit was brought. 

The Court: When was this suit filed? 

Mr. Boyd: This suit was filed in 1952. 

The Court: You don’t claim there is any statute 

14 of limitations, do you ? 

Mr. Boyd: l r es, I do. 

The Court: What statute? 

Mr. Boyd: The general statute in force in the District 
of Columbia. But there is more to it. There is also laches, 
as I will explain. 

So whether the remedy they seek is governed either by 
limitations or laches, I think they are barred. But there 
are other points. 

In 1944 the Secretary notified the parties that he was 
finally closing the file. In 1947 an oil and gas lease, valid 
on its face, was issued to E. E. Buckholts for this land. 
Again the plaintiffs did nothing until in 1951 when Buck- 
holts, lessee, prepared to drill for oil on the land. Then 
they wrote a letter saying, “We dispute the validity of 
your lease.” 

As a consequence of that the assignee of the lease brought 
suit in the Federal District Court for Kansas to establish 
its rights under the lease. That court continued the action, 
giving these plaintiffs an opportunity to seek administra¬ 
tive or judicial relief here in the District of Columbia. 

The Court: What act are you referring to? 

Mr. Boyd: No—that the District Court in Kansas con¬ 
tinued the action, pending it. 

15 The Court: Oh, yes. 

Mr. Boyd: At that time they applied to the Secre¬ 
tary of the Interior to reopen the proceeding and exercise 



liis supervisory authority, which he refused to do since 
there was no adequate showing explaining their failure 
to act for some twelve years after the final decision, and 
this action was brought. 

Now, our defenses are simple. 

The Court: Suppose you get to the merits. I am not 
impressed by the defense of the statute of limitations, or 
laches, frankly. In the first place, I don’t think the three 
year statute applies to a suit for mandamus, which is what 
this amounts to. 

Mr. Boyd: I won’t waste your time arguing it, Your 
Honor. 

The Court: In the Santa Fe case the lapse of time was 
much longer, and I overruled the defense of laches, and the 
Court of Appeals agreed with me, and the Supreme Court 
denied certiorari. 

Mr. Boyd: Yes, but here, Your Honor, we have inter¬ 
vening rights established bv the issuance of the lease, and 
the prayer of the complaint is— 

The Court: Have you any defenses to the merits? It 
seems to me if you have any one good defense on the merits, 
you ought to argue that first, and then all these side 
16 issues afterwards, because when people start with 
side issues I always get the impression they have no 
defense on the merits; otherwise, they wouldn’t be talking 
about the side issues. 

Mr. Boyd: Very well, Your Honor. It is our position 
that by the statute enacted in 1914 the privilege to purchase 
which had been granted plaintiffs’ predecessors in interest, 
to which they had succeeded, bv the Act of 1887 was modi- 
fied so that they thereafter no longer had a privilege to 
purchase lands containing minerals, which were owned by 
the United States. 

The 1914 Act provided that agricultural entries on lands 
of the United States might be made on lands known to be 
mineral, provided as reservation of the minerals to the 
United States was contained in the patent. 
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The obvious purpose of that statute was to cover situa¬ 
tions of this sort. It is true it did not mention the 1887 Act, 
but it is also true it did nol mention the Homestead Act, 
the Desert Land Act, or any one of many other land laws 
dealing with public lands of the United States. 

The Court: I should like to ask you this, Mr. Boyd: Did 
the plaintiffs’ rights vest prior to July 17, 1914 or subse¬ 
quent to that date? 

Mr. Boyd: It is our position that they have never vested. 
You see, they bought from a railroad which thought it was 
going to get the land but didn’t get it. 

17 The Court: Why did they buy it from the railroad? 

Mr. Boyd: The land was situated within the place 
limits of the railroad. That is, the original grant—so many 
miles on either side. 

The Court: This was a land grant railroad? 

Mr. Boyd: Yes, Your Honor. 

The Court: Had the land been selected by the railroad? 

Mr. Boyd: No, this was what is known as the place lands. 

The Court: Tt was not lieu land? 

Mr. Boyd: No, not lieu land, but place land. This par¬ 
ticular piece of land was within the place limits. And 
it was believed that ultimately a patent to the railroad 
would issue. 

The Court: Didn’t the railroad have a vested right to 
a patent under those circumstances? A patent is merely 
evidence. 

Mr. Boyd: No, Your Honor, it did not have a vested 
right to the patent, and this land grant was finally adjusted 
and closed in 1930 by a determination that the railroad had 
gotten some 30 thousand acres, as I remember it, more than 
it was entitled to receive. 

The Court: Oh, I see. 

Mr. Boyd: But in the belief that the railroad would get 
it, it was so purchased; and then when the grant was closed, 
found the railroad wasn’t entitled to it; that w T as 
IS it. 



The Court: All that appears in the facts in the record 
on this motion, does it? 

Mr. Bovd: Oh, yes. 

v 7 */ 

The Court: I think I get that point. Any other points ? 

Mr. Boyd: So, then, they are driven to the 1S87 Act, which 
gives persons, bona fide purchasers in such a situation, the 
right to purchase the land from the United States. 

The Court: Did the plaintiffs or their predecessors in 
title acquire any vested rights under the Act of 1887? 

Mr. Boyd: No, Your Honor, they could not acquire any 
rights under the Act of 1887 until they first applied to 
purchase the land and followed the procedure for that. 

Now, before they applied to purchase, the Act of 1914 
was passed, 22 years before their application, and in 1920 
the Mineral Leasing Act was passed, 16 years before their 
application. 

The Court: What was the date of their application? 

Mr. Boyd: July, 1936. 

The Court: That was their first application? 

Mr. Boyd: That was their first application. 

The Court: When did they acquire their rights? In 
other words, when did they purchase their rights? 

Mr. Boyd: Well, following the decision of the Commis¬ 
sioner of the Land Office they paid in the $200 price, 
19 but that decision— 

The Court: What I mean is this—they acquired 
their right by means of conveyances; when did they acquire 
their rights? 

Mr. Boyd: In the 1890s. 

The Court: The 1890s? 

Mr. Boyd: The present plaintiffs are the descendants 
and widow of Charles Anderson who bought the land in 
1890 or thereabouts. 

The Court: Why didn’t he have a vested equitable title, 
and if he did, how could he be divested of his rights by the 
Act of 1914? 
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Mr. Boyd: He had nothing, Your Honor, he had nothing 
but a chain of conveyances starting from a railroad that 
didn’t own the land, and never got any title. 

The Court: In other words, he only had whatever the 
railroad had? 

Mr. Boyd: That is right. 

The Court: And it turned out the railroad had nothing, 
is that your point? 

Mr. Boyd: That’s right. Following that he was given 
the privilege by Congress to purchase it. 

The Court: And he didn’t exercise it until he filed his 
application. 

Mr. Boyd: In 1936. 

20 The Court: Anything else? 

Mr. Boyd: But prior to that time the 1914 and 
1920 Acts had been passed. 

The Court: Do you have anything else? 

Mr. Boyd: That is all, Your Honor. 

Do you wish to say anything in reply? 

Mr. Woods: Yes, sir. 

Your Honor stated just before he concluded his remarks, 
and Mr. Boyd assented, that he had only what the railroad 
had and the railroad had nothing. That totally overlooks 
the whole problem of the case. The railroad land grants 
provided primary limits and indemnity limits to the grants 
which were to be adjusted at some later time after the right 
of ways had been completed. 

The Act of 18S7 said that anyone who had bought in a 
chain of title from the railroad lands, which it subsequently 
developed the railroad did not get in its final grant of 
patent or title, had a right under Section 5 of the statute to 
secure title to those lands. 

In this particular instance Anderson’s predecessor in 
title, Warren, had bought from the railroad as a bona fide 
purchaser. The test of whether the original purchaser was 
bona fide to meet the requirements of Section 5 of the Act 
of 1887 was whether he had knowledge of the railroad’s 
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lack of title or believed in the railroad’s title, and the 

21 courts have held that a warranty deed with a con- 
sideration is enough on that score to show bona tides; 

the test was whether he had knowledge of the mineral char¬ 
acter of the land at the time that he bought it, and the test 
was, did he pay a valuable consideraion for it. 

Now, in this case it is shown that the original purchaser 
from the railroad paid $240 for the land; Anderson himself, 
who died in 1940 at the age of 87, paid $500 for the land. 

It is conceded by the Government and by the parties that 
Anderson nor his predecessor in title ever acquired or had 
any knowledge of mineral character of the land through 
the period up until the time actually that oil was discovered 
on the land in the year 1951. They certainly had no reason 
to suspect, and no one had ever so reported the land as of 
August 1936. 

Now, the point I am trying to stress to Your Honor, 
which is completely covered in our briefs, is, in the first 
place we say that there is nothing in the 1914,1920 and 1935 
Acts or their legislative histories to suggest that those 
Acts were intended to modify or change in any fashion at 
all rights acquired by Anderson and his heirs through the 
operation of Section 5 of the 1S87 statute. They shouldn’t 
be read together. They are complementary systems of land 
laws and they have no necessary relationship. 

22 In our second argument, however, we say but if, 
meeting the Government head on, those acts are to 

be construed as having to be read in relation to the Act 
of 1887, then under the 1914,1920 and 1935 Acts themselves 
Congress and the courts and the Land Division, except for 
this case, before and after this case have always recognized 
that the procedures established by the Acts of 1914, 1920 
and 1935 are applicable only where there is a discovery of 
mineral value subsequent to the time that equitable title 
vests in the patent applicant. 

Now, in this case we don’t say to Your Honor that an 
equitable title vested in the patent applicant in 1879 when 
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his predecessor in title, Mr. Warren, bought in good faith 
from the railroad. We don’t even say that it vested in 
Anderson and his heirs in 1897 when he paid $500 for it 
and used it in continuous occupancy from that time to his 
death, and his widow and children on, until this present 
action. 

All we say to Your Honor is that when he came in to the 
Secretary in 1936 before the land had ever been reported 
as having actual or prospective, or being believed to have 
such mineral value, when he came in to the Secretary in 
1936 and said, “I am a bona fide purchaser from the rail¬ 
road through a chain of title, I am occupying the land, I 
come within the provisions of Section 5 of the 1887 Act, this 
land has now been the subject of adjustment, the 
23 railroad doesn’t have title to it, I am exactly the 
sort of person that Section 5 of the 18S7 Act was 
intended to benefit, give me my patent,” the Secretary 
said, “Yes, sir, you are right.” 

The time for mineral value to be determined in order to 
reserve a restriction or a lease of mineral rights has to be 
1879 when Warren acquired title. “If Warren didn’t know 
that it had oil value or had mineral value in 1879, you are 
entitled to an unrestricted patent.” 

And they said, “If you will publish in the Western Kan¬ 
sas World for five weeks a notice of this application, and if 
at the same time you will send us $1.25 an acre for 160 
acres, you may have your patent.” 

At that point, Your Honor, there is not one scintilla of 
evidence anywhere in the record or even suggested by the 
parties that there had ever been a determination that this 
land even remotely had mineral value. 

The Court: I understand that; you have said that before. 

Mr. Woods: The first geologic survey report to be made 
was made in June of 1937, and that was not an affirmation 
of mineral value, it simply said it may have an actual or 
prospective value for minerals. 
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That geological survey report, when Anderson undertook 
to upset it in Interior Department proceedings by submit¬ 
ting geological evidence although he didn’t feel that 

24 burden was properly put upon him by reason of the 
Wyoming case which I mentioned to you earlier, was 

later changed to a report which said that his evidence did 
not conclusively determine the non-oil and no-gas charac¬ 
ter of the land. 

Then when the file was closed in the Department in 1944 
by a simple file memorandum—one of the exhibits before 
Your Honor—which said neither party has been active in 
this case, after the war was over the Department out of a 
blue sky suddenly revives the application without notice to 
Anderson and it seeks two more reports from the Geo¬ 
logical Survey, these reports coming in saying that the land 
is not known— 

The Court: Don’t overwhelm me with all these details. 
Let’s get down to the point. Your point is that these 
lands were reported as having minerals at a time subse¬ 
quent to the date of your application, is that it? 

"Mr. Woods: Subsequent to the compliance with the terms 
of the Land Division’s granting of our application. 

The Court: Then, surely, subsequent to the date of your 
application. 

Mr. Woods: Yes, sir. And we say that all the cases 
decided by the Department itself, before and after our case 
—this is a unique case in Departmental channels—Sarah 
Barton, Martin, four other patents we cited in our brief 
didn’t even bring up this question; yet Section 5 was 

25 involved, and in the Sarah Barton case at least— 

The Court: T get that point, Mr. Woods. 

Mr. Woods: Your Honor, on the issue of laches, I shall 
not address myself to the— 

The Court: I don’t think laches is very important here. 

Mr. Woods: I only want to say that we were never ad¬ 
vised, were never notified of the 1947 issuance of a lease 
to Buckholts until 1951, and the day that our clients learned 
about it— 
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The Court: Gentlemen, I believe that I am not going to 
determine the question of laches on a motion for a summary- 
judgment, because that involves a question of fact, and if 
the Government seriously presses the issue of laches, I shall 
deny the motion for summary judgment without prejudice 
and let the case go to trial. Because laches is not like the 
statute of limitations. Laches depends on much more than 
just the laches of a period of time. It depends on factual 
situations. 

So you don’t have to argue the matter of laches at this 
time, Mr. Woods, because I am not going to dispose of this 
matter on laches. If laches is in the case, is pressed as 
an issue, I will let the case go to trial. 

Mr. Woods: I think Your Honor has really summarized 
the rationale of our legal position when he said that we con¬ 
tend on October 26, 1936, by compliance with the 
26 conditions imposed by the Land Division we became 
vested with equitable title and no subsequent discov¬ 
ery of minerals under any act could deprive us of that title. 

The Court: Mr. Boyd: I want to ask you two questions. 
First, do you agree that these lands were first reported 
as mineral lands subsequent to the time of the filing of the 
application and the compliance with the terms of the grant 
of the application. 

Mr. Boyd: If I answer that categorically, I will deceive 
Your Honor. It is literally true that it was first reported 
to be valuable for minerals subsequent to the filing of the 
application. But it is not established, and there is no 
finding, no determination anywhere, that the knowledge 
that it was mineral was acquired that day. The knowledge 
could have been resting in the books for ten vears. 

The Court: What is the Government’s position as to 
that ? The Government has to take a position. The wording 
of the statute is, “lands which are subsequently withdrawn, 
classified or reported as being valuable for phosphate and 
other minerals.” Were these land withdrawn, classified or 
reported prior to the filing of the application? 
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Mr. Bovd: I don’t know from what Your Honor is 
reading. 

The Court: I am reading from the 1914 Act. The 1914 
Act applies to a situation where the land is withdrawn, 
classified or reported as being valuable for minerals. 

27 Mr. Boyd: This was reported subsequent to the 
filing of the application. 

The Court: Very well. Then the 1914 Act wouldn’t 
apply, would it? 

Mr. Bovd: I think so, Your Honor. 

* • 

The Court: The 1914 Act applies to a situation, as I 
see it, where a person has located or selected lands. Then 
they are reported as being mineral, and then lie files an 
application for them. Then he only is entitled to a patent 
subject to mineral rights. But here the lands were reported 
as being valuable for minerals subsequent to the filing and 
the granting of the application. 

Mr. Boyd: If Your Honor please, the words, “location,” 
“selection,” “entry” and so on are words of art in the 
public land laws. The location, of course, refers to the 
location of a mining claim under the mining laws. Selec¬ 
tion would be such a thing as a selection by a railroad or 
bv a state on school lands. Entry is under the private 
entry system. 

The Court: They don’t claim select or entry, they claim 
purchase. What do you say about “purchase.” 

Mr. Boyd: Whenever such location, selection, entry or 
purchase shall be made with a view of obtaining or passing 
title—may I ask, are you reading from Section 1 or Section 
3 of the Act? 

The Court: I am reading from Section 3. 

28 Mr. Boyd: I think the language of the statute 
covers it in so much words, Your Honor—any per¬ 
son who lias in good faith located, selected, entered, or pur¬ 
chased, or any person who shall locate, select, enter or 
purchase after July 17, 1914 under the non-mineral land 
laws of the United States, any lands which are subsequently 
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withdrawn, classified or reported as being valuable for 
phosphate, nitrate, potash, oil, and so on. These lands were 
reported. 

The Court: Yes, but these lands were reported as mineral 
lands after the application was granted by the Interior 
Department. 

Mr. Boyd: No, sir, after the application had been ap¬ 
proved by the Bureau of Land Management, a subordinate 
division of the Interior Department. It has never been ap¬ 
proved by the Interior Department. 

The Court: I see. Now, then, what do you say about 
Mr. Woods’ point that in all other similar cases the Interior 
Department has taken the opposite position? 

Mr. Boyd: I know of only one case, one other case, in 
which the question was squarely decided. There is a third 
case that I know about in which the question was considered 
in connection with the matter of evidence. 

The Court: This other case that was squarely decided; 
how was it decided? 

Mr. Boyd: It was decided in favor of the appli- 
29 cant. It is at odds with the decision in this case. 

It was decided before the passage of the 1914 Act. 

The Court: No—since the 1914 Act? 

"Mr. Boyd: There is nothing that I know of. 

The Court: In other words, your position is that this 
land was reported as valuable for minerals during the pen¬ 
dency of the application in the Interior Department—that 
is, after the lower echelon had granted it but while it was 
pending before the higher echelon, is that correct ? 

Mr. Boyd: Yes. 

The Court: The higher echelon reversed the lower eche¬ 
lon, and, of course, the action of the lower echelon is not 
binding on anyone. 

Mr. Boyd: No so long as the appeal was taken. 

There is one other matter I would like to add to that 
because of the extensive argument addressed to it in the 
briefs of the plaintiffs. They say that even if the report 
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were to be accepted, it was directed to the wrong time; 
that is, it should have been directed to the time the appli¬ 
cation was filed, or perhaps to the time— 

The Court: What is your point about that? 

Mr. Boyd: Well, they are correct in saying that the 
report of the Geological Survey is written in the present 
tense in 1937, and says the land “is” reported as valuable. 

I can’t find any such thing in the pleadings, but 
30 Mr. Woods says it is in paragraphs 8 and 12 of the 
complaint. 

The Court: What is your point about that? 

Mr. Boyd: If there is any validity to their contention 
that the report of the Geological Survey should have been 
addressed to an earlier date, then the thing to do is to go 
back to the Department of the Interior and have the Secre¬ 
tary make a determination about what the mineral knowl¬ 
edge was as of the correct date. 

The Court: No. Now, what do you say as to the date as 
to which a determination should have been made? 

Mr. Boyd: I think it should have been made as of the date 
of the application. 

The Court: And it wasn’t? 

Mr. Boyd: It was made afterwards. But there was no 
contest about that. 

The Court: As of the date of the report. In other words, 
it was not a nunc pro tunc report. 

Mr. Boyd: It doesn’t appear to be. It is written strictly 
in the present tense, and if you read it literally, it is report¬ 
ing as of now. It does not report when the knowledge was 
acquired. It simply says, “We now know.” 

The Court: Well, it must have been acquired before the 
date of the report. 

Mr. Bovd: Oh, certainlv. 

The Court: And your position is that it is suffi- 
31 cient if the report is made at any time prior to the 
final granting of the application; is that your 
position? 
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Mr. Boyd: That would bring it within the operation of 
the 1914 Act. 

The Court: Exactly. 

Mr. Boyd: That’s right. 

The Court: And you are basing your position on the 1914 
Act, aren’t you? 

Mr. Boyd: Plus the Mineral Leasing Act of 1920. 

The Court: How does that affect the situation? 

Mr. Boyd: The Mineral Leasing Act of 1920 provides 
that lands of the United States containing oil and gas and 
other minerals shall be subject to disposition only under 
that Act. It provides that in sections 1 and 37. And we 
say that provided an exclusive method for the distribution 
of lands of the United States. 

The Court: What is the name of the 1920 Act? 

Mr. Bovd: It is commonly known as the Mineral Leasing 
Act of 1920. It is in 41 Stat. 437. 

Mr. Woods: Quoted at 46 and 47 of our brief, Your 
Honor. 

The Court: Very well. 

Mr. Woods: Your Honor, I would like to answer the 
points. 

The Court: Yes, you may, I will hear you, even 
32 though Mr. Boyd is supposed to have the right to 
a final reply. 

Mr. Woods: Your Honor, Mr. Boyd suggested, or at 
least I inferred from his answer to one of your questions, 
that the Geological Survey report of June 22, 1937 was a 
positive affirmation of the existence of mineral value in 
these lands. It was not. It was a conditional one. It 
said the lands may have actual or prospective value, and 
more important than that, the reports made in 1947 by 
virtue of which Buckholts got a non-competitive lease, said 
conclusively these very same lands are not within the known 
geologic structure of a producing oil and gas field. 

The Court: Then apparently there is a difference as 
to the facts between you. What about that, Mr. Boyd? 
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Mr. Boyd: If Your Honor please, there is a world of 
difference between being valuable for minerals and being 
known to be on the structure of a producing field. 

The Court: Will you quote to me, Mr. Boyd, the exact 
phraseology of the report? 

Mr. Woods: The first report you want, Your Honor? 

The Court: No, I want the final report, the one that they 
rely on. 

Mr. Woods: I will read it to Your Honor: June 22, 
1937— 

The Court: Mr. Boyd, you had better come along and 
listen to this. 

33 Proceed. 

Mr. Woods: The survey report of June 22, 1937, 
Mr. Boyd is the one that you are referring to that the 
Government relies upon, is it not? 

The Court: Proceed, Mr. Woods. 

Mr. Woods: “The land referred to is in an area which 
may contain accumulations of oil or gas under favorable 
structural conditions and offers an opportunity for pros¬ 
pecting operations to determine the nature and worth of 
the structural features affecting it. Accordingly, it is re¬ 
ported as having a prospective value for oil and gas within 
the intent of paragraph 12 (c) of the regulations.” 

The Court: I think that is sufficient. 

Mr. Woods: What I wanted to make clear to you was on 
this lower echelon point. The decision in El Paso Gas, 
the last pronouncement of our Court of Appeals covers that 
perfectly. The point is: At what time does the Secretary 
determine your rights, does the Interior Department deter¬ 
mine your rights. 

That case held that the first time, by regulations, you can 
go on appealing ad infinitum within the Department but 
your rights invest equitable title. 

The Court: Do vou agree with that? 

Mr. Bovd: No, Your Honor. 

The Court: Do you agree that the El Paso case 
so held? 


34 
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Mr. Bovd: I do not, Your Honor. 

Mr. Woods: I have the El Paso case, and I would be glad 
to read that particular passage, which is very short. As 
Your Honor knows, that was a right-of-way case. 

The Court: Yes, T recall the case but I don’t recall that 
particular passage in the case. 

Mr. Woods: All right, sir. 

Referring to the stipulation, the first stipulation in that 
case, the Court said: 

“These documents had the effect of laying down the 
7 ^olicy of the Department of the Interior with respect to 
El Paso's application and of establishing the principle that 
El Paso was entitled to the rights-of-way, provided only 
that the required stipulation was filed, and El Paso was 
therefore fully justified in regarding the decision of the 
Secretary as a legally binding determination that the actual 
certificates would be issued in due course, and in acting in 
reliance thereon. Title 43 of the Code of Federal Regula¬ 
tions, Part 221, Subpart B, describes in great detail the 
procedure to be followed in connection with decisions of 
the Director of Land Management—that is our man here— 
and Secretary of the Interior. Obviouslv, there would be 
no need to set forth and describe the various motions, 
35 hearings, and appeals which may be had on a deci¬ 
sion of this type were it intended to have no legal 

effect. 

“The decision of July 21”—that was the first decision— 
“after there had been compliance with the terms and stipu¬ 
lations specified therein, was equipollent to a grant or 
license vesting authority in El Paso to construct a pipeline 
over certain designated Government lands. While the 
statute reposes discretion as to the issuance of rights of 
way in the Secretary of the Interior, that discretion is by 
its very nature not a continuing one. By the granting of 
a license to El Paso the Secretary necessarily made not 
an ephemeral, reversible determination, but he so exhausted 
and terminated whatever discretion he possessed with 
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relation to this particular controversy that it thereafter 
became proper for the courts not only to strike down illegal 
conditions attached then or later but also—” 

The Court: I have heard enough about that case. Don’t 
read me long passages. You just read me the point. 

What do you say about that? 

Mr. Boyd: There are two major differences, Your Honor. 
First, that was an ex parte proceeding. There was no 
contest. Here we have a contest between the lease 
applicant— 

36 The Court: No, the point that Mr. Woods makes 
is that the El Paso case holds that the decision of 
the lower echelon becomes the order of the Interior De¬ 
partment. 

Mr. Boyd: When there is no appeal in prospect, and 
impossible. 

The Court: Was there an appeal taken in the El Paso 
case? 

Mr. Boyd: No, it was simply an application filed and 
granted. 

The Court: Very well. I get your point. 

Mr. Bovd: Furthermore, in this case there is a second 

w 7 

distinction. 

The Court: I get your point. I am going to deny the 
motion for summary judgment on the basis of the Act of 
1914 and the Mineral Leasing Act of 1920. 

The defendant has not filed any counter-motion, has it? 

Mr. Boyd: No, Your Honor. I had wished to do so but 
I was unable to get authorization. 

The Court: I cannot grant any motion in behalf of the 
defendant. I will deny the plaintiffs’ motion. 

(Thereupon, at 4 o’clock, p.m., the instant hearing was 
concluded.) 
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II 

PROCEEDINGS BEFORE DEPARTMENT OF THE INTERIOR, 
DEPARTMENTAL REGULATIONS AND OTHER PAPERS 

Exhibit II 

Base No. F-1205 
ABSTRACT OF TILE 

To the following- described Real Estate situated in Trego 
County, .Kansas: 

Northwest Quarter of Section 35, Township 12 South, 
Range 22 West of the 6th P. M. 


No. 14. 

WARRANTY DEED. 

Dated: May 5, 1879. 

Filed: Aug. 21, 1879. 

Recorded: Book A, Page 292. 

Consideration: $240. 

Kansas Pacific Railway Company, and Samuel J. Gil¬ 
more and Alice L. Gilmore, his wife, 

to 

Albert E. W T arren, 

Warrants and conveys: Northwest Quarter of Section 
35, Township 12 South, Range 22 West of 6tli P. M., Trego 
County, Kansas. 

Recorded signatures: D. M. Edgerton, President. A. H. 
Calef, Sec. (K. P. Rwy Co. Seal) 

S. J. Gilmore, Alice L. Gilmore. 

ACKNOWLEDGED 

On May 12, 1879, before A. H. Calef, a commissioner for 
Kansas, duly authorized to take acknowledgements to 
deeds, (seal) came D. M. Edgerton, president of Kansas 
Pacific Railway Company. 



On May 15, 1879, before B. McAlaster, Notary Public, 
Saline Co., Kans. (Seal) came Samuel J. Gilmore and Alice 
L. Gilmore, bis wife. Comm. ex.-. 

Office of Adolphus Meier, Trustee 
St. Louis, Mo., May 12,1879. 

Payment in full for the foregoing described land having 
been made to me, the same is hereby released from the lien 
created by mortgage of the Kansas Pacific Railway Com¬ 
pany dated July 1, 1870, to the subscriber and John A. 
Stewart of New York as trustees, and of August 23, 1871, 
to the subscriber and Charles Enslin, deceased, as trustees. 

Adolphus Meier, trustee. 

No. 15. 

WARRANTY DEED. 

Dated: May 1, 1879. 

Filed: Aug. 12, 1879. 

Recorded: Book A, Page 288. 

Consideration: $760. 

Albert E. Warren and Hattie C. M. Warren, his wife, 

to 

Henry R. Wilcox, 

Warrants and conveys: Northwest Quarter of Section 
35, Township 12 South, Range 22 West of 6th P. M., Trego 
County, Kansas, containing 160 acres according to the U. S. 
Government Survey. 

Recorded signatures: Albert E. Warren, Hattie C. M. 
Warren. 

ACKNOWLEDGED 

On Aug. 11, 1879, before W. H. Fuson, Notary Public, 
Ellis Co., Kans. (Seal) came Albert E. Warren and Hattie 
C. M. Warren, his wife. Comm. ex.-. 
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No. 16. 

MORTGAGE. 

Dated: May 1,1879. 

Filed: Aug. 13, 1879. 

Recorded: Book 1, Page 156. 

Consideration: $570. 

Henry Wilcox- 

to 

Albert E. Warren, 

Mortgages and conveys: NW/4 Sec. 35-12-22, Trego 
County, Kansas. 

Secures four notes of even date in amount of $142.50 
each, the last of which being due May 1, 1884. 

Recorded signatures: Henry Wilcox, Sabrina M. Wilcox. 

ACKNOWLEDGED 

On July 22, 1879, before Jessie Rockway, Justice of 
Peace, Osage Co., Kans. (Seal) came Henry Wilcox and 
Sabrina M. Wilcox, his wife. 

Marginal notation: This mortgage and notes contained 
therein was on the 11th day of March assigned to Kansas 
Pacific Railway Company. Assignment recorded in Book 
2 of Mortgages, Page 69. 

(Signed) Albert E. Warren, 

Hattie C. M. Warren. 
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No. 17. 

ASSIGNMENT OF MORTGAGE. 

Dated:-. 

Filed: Mar. 11, 1S80, 3 PM. 

Recorded: Book 2, Page 69. 

Consideration: $1 and other consideration. 

Albert E. Warren and Hattie C. M. Warren, his wife, 

to 

Kansas Pacific Railway Company, 

Do hereby sell, assign, transfer, set over and convey 
mortgage from Henry R. Wilcox covering NW/4 Sec. 
35-12-22, Trego County, Kansas, recorded in Book 1, Page 
156, records of Trego County, Kansas. 

Recorded signatures: Albert E. Warren, Hattie C. M. 
Warren. 

ACKNOWLEDGED 

On Mar. 11, 1880, before James F. Keeney, Notary Pub¬ 
lic, Trego Co., Ivans. (Seal) came Albert E. Warren and 
Hattie C. M. Warren, his wife. Comm. ex.-. 

No. 18. 

SPECIAL WARRANTY DEED. 

Dated: July 5, 1889. 

Filed: Mar. 12, 1S91, 5 PM. 

Recorded: Book 10, Page 453. 

Consideration: $1 and other consideration. 

Henry R. Wilcox and Sabrina M. Wilcox, husband and wife, 

to 

Lee Monroe, 

Warrants and conveys: East Half of the Northwest 
Quarter of Section 35, Township 12 South, Range 22 West 
of 6th P. M., Trego County, Kansas. 
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Recorded signatures: Henry R. Wilcox, Sabrina M. 
Wilcox. 

ACKNOWLEDGED 

On July 11, 1889, before J. F. Gregory, Notary Public, 
Wichita Co., Kans. (Seal) came Henry R. Wilcox and 
Sabrina M. Wilcox, husband and wife. Comm. ex. 8-2-91. 

(Note: This instrument filed in Ellis Co., Kans, Book C, 
Page 114) 

No. 19. 

SPECIAL WARRANTY DEED. 

Dated: Sept. 10, 1891. 

Filed: Dec. 23, 1891, 3 PM. 

Recorded: Book 12, Page 82. 

Consideration: $1 and other consideration. 

Henry R. Wilcox and Sabrina M. Wilcox, his wife, 

to 

A. H. Blair, 

Warrants and conveys: West Half of Northwest Quar¬ 
ter of Section 35, Township 12 South, Range 22 West of 
6th P. M., Trego County, Kansas. 

Recorded signatures: H. R. Wilcox, Sabrina M. Wilcox. 

ACKNOWLEDGED 

On Sept. 17, 1891, before A. H. Clase, Clerk of the Dis¬ 
trict Court, Wichita Co., Kans. (Seal) came Henry R. Wil¬ 
cox and Sabrina M. Wilcox, husband and wife. 
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No. 20. 

WARRANTY DEED. 

Dated: July 7, 1893. 

Filed: July 12, 1893, 5 PM. 

Recorded: Book 14, Page 324. 

Consideration: $320. 

Lee Monroe and Lilia D. Monroe, his wife, 

to 

A. H. Blair, 

Warrants and conveys: East Half of Northwest Quar¬ 
ter of Section 35, Township 12 South, Range 22 West of 
6th P. M., Trego County, Kansas. 

Recorded signatures: Lee Monroe, Lilia D. Monroe. 

ACKNOWLEDGED 

On July 10, 1893, before John Cheshire, Notary Public, 
Cook Co., Ill. (Seal) came Lilia D. Monroe, wife of Lee 
Monroe. Comm. ex. 2-25-96. 

On July 12, 1893, before W. H. Dann, City Clerk of 
WaKeeney, Trego County, Kans. (Seal) came Lee Monroe 

No. 21. 

WARRANTY DEED. 

Dated: July 13, 1893. 

Filed: July 31, 1893, 9:40 AM. 

Recorded: Book 14, Page 32S. 

Consideration: $615. 

A. H. Blair and Salome A. Blair, his wife, 

to 

The WaKeeney State Bank, 

Warrants and conveys: Northwest Quarter of Section 
35, Township 12 South, Range 22 West of 6th P. M., Trego 
County, Kansas. 

Recorded signatures: A. H. Blair, Salome A. Blair. 



ACKNOWLEDGED 


On July 13, 1893, before E. W. Priestly, Notary Public, 
Trego Co., Kans. (Seal) came A. H. Blair and Salome A. 
Blair, husband and wife. Comm. ex. 9-3-95. 

No. 22. 

SPECIAL WARRANTY DEED. 

Dated: Dec. 11, 1897. 

Filed: Dec. 18, 1897, 3:20 PM. 

Recorded: Book 16, Page 308. 

Consideration: $500. 

The WaKeeney State Bank, 

to 

Charles J. Anderson, 

Warrants and conveys: Northwest Quarter of Section 
35, Township 12 South, Range 22 West of 6th P. M., Trego 
County, Kansas. 

Recorded signature: The W T aKeeney State Bank by A. 
H. Blair, Prest. 

Attest: R. C. Wilson, Cashier (Seal) 

ACKNOWLEDGED 

On Dec. 13, 1897, before G. W. Cross, Register of Deeds, 
Trego Co., Kans. (Seal) came A. H. Blair, president of 
above maker. 


No. 34. 

OIL AND GAS LEASE. 

Dated: May 1,1947. 

Filed: Oct. 26, 1951, 11:30 AM. 

Recorded: Book AAA, Page 310-316. 
Consideration: See Exhibit A hereto attached. 
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United States of America, 
to 

E. E. Buckholts, 

Leases for oil and gas mining purposes: 

Northwest Quarter of Section 35, Township 12 South, 
Range 22 West of 6tli P. M., Trego County, Kansas. 

Recorded signatures: The United States of America by 
Fred W. Johnson (name not entirely legible) Director of 
the Bureau of Land Management. E. E. Buckholts. 

(See Exhibit A hereto attached for copy of this in¬ 
strument) 

No. 35. 

ASSIGNMENT OF OIL AND GAS LEASE. 

Dated: Sept. 5, 1947. 

Filed: Oct. 26,1951. 

Recorded: Book AAA, Page 318. 

Consideration: $10 and other consideration. 

E. E. Buckholts and Isabelle J. Buckholts, his wife, 

to 

Central Commercial Company, 

Does hereby grant, bargain, sell, convey, transfer, as¬ 
sign and deliver all right, title and interest in and to oil 
and gas lease dated May 1, 1947, from the United States 
of America, executed and delivered to E. E. Buckholts, 
covering NW/4 Sec. 35-12-22, Trego County, Kansas. 

Recorded signatures: E. E. Buckholts, Isabelle I. Buck¬ 
holts. Central Commercial Company, by Forest R. Homrey 
(name not entirely legible) President. 

Attest: W. N. Gutli, Asst. Sec. (Seal) 

ACKNOWLEDGED 

On Sept. 5, 1947, before Hise B. Cox, Notary Public, 
Tulsa Co., Okla. (Seal) came E. E. Buckholts and Isabelle 
J. Buckholts, his wife. Comm. ex. 4-11-49. 
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On Sept. 5, 1947, before Warren S. Griffith, Notary Pub¬ 
lic, Cook Co., Ill. (Seal) came Forest R. Homrey, presi¬ 
dent of Central Commercial Company. Comm. ex. 7-20-49. 

(See Exhibit B hereto attached for copy of this in¬ 
strument.) 


Exhibit III 

Address Only the Commissioner of the General 

Land Office 

lx to C. J. A. 

lx to E. E. B. 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 

General Land Office 

Washington 

Aug 21 1936 

In Reply Please Refer to 

xar G. L. 0. 06488 “F” HSA 06362 

Publication and payment required of Anderson, Buck- 
holts’ application rejected. 

Charles J. Anderson, E. E. Buckholts 

DECISION 

On July 20, 1936, Charles J. Anderson filed application 
G. L. 0. 064S8 to purchase in accordance with the provi¬ 
sions of Sec. 5 of the act of March 3, 1887 (24 Stat. 556), 
NWy 4 , Sec. 35, T. 12 S., R. 22 W., 6th P. M, Kansas, 
160.00 acres. The act of March 3, 1887, directs the adjust¬ 
ment of land grants made in aid of railroad construction, 
and by Sec. 5, supra, one who has in good faith purchased 
from a grantee land within the limits of the constructed 
line of road of such grantee, which, however, was excepted 
from the grant and not patented under it, may purchase 
the land from the United States by paying $1.25 per acre 
therefor. 8 L. D. 348. 


The records of the office show that said NW 1 ^ Sec. 35 
is in the twenty-mile limits of the odd section grant in place 
by the acts o*f July 1, 1862 (12 Stat. 483), and July 2, 
1S64 (13 Stat. 356), to the Leavenworth, Pawnee and West¬ 
ern Railroad Company, succeeded to by the Union Pacific 
Railway Company, Eastern Division, which by change of 
name became the Kansas Pacific Railway Company, pres¬ 
ent owner, Union Pacific Land Company. This grant has 
been adjusted and closed under the provisions of the said 
act of March 3, 1887, the beneficiary having received all 
the land to which it was entitled. Said NW^4 Sec. 35 was 
never listed under the grant by the company and no pat¬ 
ent has been issued. 

In connection with his application Anderson furnishes a 
number of affidavits. One, executed July 16, 1936, by E. 
M. Groft, bonded abstractor, states that according to the 
records of the office of the Register of Deeds of Trego 
County, Kansas, the Kansas Pacific Railway Company on 
May 5, 1S79, conveyed the land by warranty deed to Albert 
E. Warren, who later conveyed by warranty deed to Henry 
R. Wilcox. The Wilcox mortgage to Warren in connec¬ 
tion with the sale to Wilcox was assigned to the Union 
Pacific Railway Company. According to the affidavit of 
the abstractor and other evidence filed in the case, the com¬ 
pany lost a suit to foreclose in the face of a plea of the 
statute of limitations. The abstractor then says that 
Charles J. Anderson as shown by the records of the office 
of the register of deeds, by conveyances of record is the 
owner and holder of the interest, right, and title vested in 
Warren and Wilcox. 

Anderson’s attorneys filed a statement on May 14, 1936, 
to the effect, among other things, that on September 10, 
1881, Wilcox conveyed EV*> NW x /4 Sec. 35 to A. H. Blair, 
and on July 5, 1889, WM> NW%, to Lee Monroe, Monroe 
conveying his interest to Blair July 7, 1893. Blair con¬ 
veyed to The WaKeeney State Bank on July 13, 1893, and 
the bank on December 11, 1897, conveyed to Anderson. 




Anderson by affidavit avers be is now 87 years old and 
bas been a resident of Trego County since 1879; that be 
bought the land in 1897, and bas been “in the actual pos¬ 
session of said real estate continuously since that time”, 
using it as pasture for a few years, fencing it in 1900, and 
farming all the tillable land since 1905. Anderson is cor¬ 
roborated by S. S. Harvey, A. H. Blair, and W. D. Caskey. 
Anderson and these corroborating witnesses also state that 
there has never been to their knowledge a claim to the land 
adverse to Anderson. 

E. E. Buckholts, P. 0. Box 2306, of 517 Central Bank 
Building, Tulsa, Oklahoma, filed on March 2, 1936, appli¬ 
cation G. L. O. 06362, for oil and gas lease under the act 
of August 21, 1935 (49 Stat. 674), Circular No. 1386. 

Anderson has set up facts which tend to establish the 
right in him to purchase said NW 1 ^ Sec. 35 under Sec. 
5 of the act of March 3, 1887. Before patent can be issued 
it will be necessary for him to forward here the sum of 
$200.00, being the purchase price of the land at the rate of 
$1.25 per acre. Also, it will be necessary for him to pub¬ 
lish notice of the application at his own expense and not 
at the expense of the United States, once a week for five 
consecutive weeks in The Western Kansas World, published 
at WaKecney, Kansas, each Thursday. Two copies of 
notice for publication are being sent by letter of even date 
to Anderson in care of Messrs. Wagner and Wagner, at¬ 
torneys-at-law, Hillman Building, WaKeenev, Kansas. 
Publication should be completed prior to October 23, 1936, 
and in due course evidence of publication should be for¬ 
warded here. Also forwarded to Anderson is blank form 
which may be used in furnishing such evidence. 

Anderson is allowed a period of 90 days from receipt of 
notice hereof within which to make the said payment of 
$200.00 and to forward the evidence of publication. If he 
does not comply herewith or appeal herefrom within the 
time allowed, his application G. L. 0. 06488 will be rejected, 
subject to the right of appeal. If he makes the payment 
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and forwards the evidence as above required, further ac¬ 
tion will be taken on the application with a view to issuing 
patent thereon in the absence of objection. 

A right to purchase under Sec. 5 of the act of March 3, 
1887, carries with it the right to minerals in the land, pro¬ 
vided the original purchaser from the beneficiary of the 
grant did not know of the mineral character of the land at 
the time of such purchase. 32 L. D. 77: 31 L. D. 325. 
There is no evidence of such knowledge of mineral char¬ 
acter on the part of Albert El. Warren, the original pur¬ 
chaser. As Anderson under his application would have a 
right to any oil and gas discovered, Buckholts can gain 
nothing from his lease application 06362, being for oil and 
gas which would, if discovered, actually be Anderson’s. 

Accordingly, Buckholts’ Application 06362 is hereby re¬ 
jected, subject to the right of appeal. If Buckholts does 
not file an appeal in this office within thirty days from re¬ 
ceipt of notice hereof, the rejection of his application will 
be made final and the case closed in relation thereto with¬ 
out further notice. Copy of appeal should be served on 
Anderson, and evidence of such service should be filed here. 

Very respectfully, 

D. H. Parrott 

Assistant Commissioner . 


8-3 WLS 
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Exhibit IV 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 

Office of the Secretary- 

Wash ington 

A. 20557. December 31,1936. 

E. E. Buckholts 

v. 

Charles J. Anderson 
“F” 

G. L. 0. 06362, 06488 
Application for oil and gas lease rejected. 

Reversed. 

APPEAL FROM THE GENERAL LAND OFFICE 

«#*#««# 

On March 2, 1936, E. E. Buckholts filed an application to 
lease the NW% Sec. 35, T. 12 S., R. 22 W., 6th P. M., 
Kansas, under the act of August 21, 1935 (49 Stat. 674). 

On July 20,1936, Charles J. Anderson filed an application 
to purchase the land above described in accordance with 
the provisions of section 5 of the act of March 3, 1887 (24 
Stat. 556). 

By decision of August 21, 1936, the Commissioner of the 
General Land Office rejected the lease application on the 
ground that Anderson had the right to the land and all 
minerals therein. 

The Commissioner states that the facts are substantially 
as follows: 

The land involved is within the 20-mile limits of the odd- 
section grant in place, under the acts of July 1, 1862 (12 
Stat. 489), and July 2, 1S64 (13 Stat. 356), to the Leaven- 





worth, Pawnee and Western Railroad Company, succeeded 
to by the Union Pacific Railway Company, Eastern Divi¬ 
sion, which by change of name became the Kansas Pacific 
Railway Company, and the present owner Union Pacific 
Land Company. This grant has been adjusted and closed 
under the provisions of the cited act of 1S87, the beneficiary 
having received all land to which it was entitled. The 
NW}4 Sec. 3b was never listed by the company, under the 
grant, and no patent has been issued. 

On May 5, 1879, the Kansas Pacific Railway Company 
conveyed this land by warranty deed to Albert E. Warren, 
who thereafter conveyed by warranty deed to Henry R. 
Wilcox. It appears that Wilcox executed a mortgage to 
Warren in connection with the sale, and this mortgage was 
assigned to the Union Pacific Railway Company, which 
company lost a suit to foreclose because the statute of 
limitations had run. Several transfers followed and 011 
December 11, 1897, the land was conveyed to Anderson, 
who has since possessed and used the same. 

After reciting the facts the Commissioner savs: 

“Anderson has set up facts which tend to establish 
the right in him to purchase said NW 1 /* Sec. 35 under 
Sec. 5 of the act of March 3, 1S87. Before patent can 
be issued it will be necessary for him to forward here 
the sum of $200, being the purchase price of the land 
at the rate of $1.25 per acre. Also, it will be necessary 
for him to publish notice of the application. 

# # # * * 

“A right to purchase under Sec. 5 of the act of 
March 3, 1S87, carries with it the right to minerals in 
the land, provided the original purchaser from the 
beneficiarv of the grant did not know of the mineral 
character of the land at the time of such purchase. 32 
L. D. 77; 31 L. D. 325. There is no evidence of such 
knowledge of mineral character on the part of Albert 
E. Warren, the original purchaser. As Anderson under 
his application would have a right to any oil and gas 
discovered, Buckholts can gain nothing from his lease 
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application 06362, being for oil and gas which would, 
if discovered, actually be Anderson’s.” 

Buckliolts has filed an appeal, and reply thereto with 
brief and argument lias been tiled on behalf of Anderson. 

The cited acts of July 1, 1862, and July 2, 1864, provide 
that all mineral lands other than coal and iron lands shall 
be excepted from the operation of the grants therein. 

In the case Barden v. Northern Pacific Railroad Company 
(154 U.S. 288) it was held that by the act of July 2, 1864 
(13 Stat. 365), all mineral lands other than iron and coal 
were excluded from the operation of the grant of public 
lands, whether known or unknown. That is to say, if any 
lands which would otherwise pass under the grant were 
found at any time before the issuance of patent to be min¬ 
eral in character they were excepted from the grant. The 
provisions of this act appear to be the same as those in 
the acts in this case. 

Section 5 of the act of March 3,1887, supra, reads in part 
as follows: 

“That where any said company shall have sold to 
citizens of the United States, or to persons who have 
declared their intention to become such citizens, as a 
part of its grant, lands not conveyed to or for the use 
of such company, said lands being the numbered sec¬ 
tions prescribed in the grant, and being coterminous 
with the constructed parts of said road, and where the 
lands so sold are for any reason excepted from the 
operation of the grant to said company, it shall be 
lawful for the bona fide purchaser thereof from said 
company to make payment to the United States for 
said lands at the ordinary Government price for like 
lands, and thereupon patents shall issue therefor to 
the said bona fide purchaser, his heirs or assigns.” 

In the case of Hutton ei al. v. Forbes (31 L. D. 325) the 
Department held that one who purchased land from a rail¬ 
road company known to be mineral at the date of the 
purchase was not a purchaser in good faith within the 
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meaning of the above-quoted act, and was not entitled to 
patent for mineral land. The Department further stated 
that if such lands were not known to be mineral at the time 
of their purchase, 710 subsequent discovery or development 
of minerals thereon could affect the question of the good 
faith of the purchase. This expression of opinion was not 
necessary for the decision in the case. 

In the case of Clogston v. Palmer (32 L. D. 77) the De¬ 
partment held that where lands coming within the provi¬ 
sions of section 5 of the act of March 3,1887, and not known 
to be mineral in character at the time of their purchase 
from the railroad company, were subsequently found to 
be mineral, they were not for that reason excepted from the 
right to purchase granted by said section. The Department 
cited court decisions to the effect that the good faith of the 
parties in making contracts of purchase was the controlling 
consideration and said: 

“Such being the intention of Congress, as shown by 
judicial decisions and executive rulings, it follows, as 
a logical consequence, that the bona fides of the pur¬ 
chase is to be determined by the conditions prevailing 
at the time of the purchase and in view of which it was 
made. The known character of the land at the date of 
the purchase from the company is therefore the deter¬ 
mining factor in any controversy involving the char¬ 
acter of the land applied for under the provisions of 
said section. To except lands from purchase under its 
provisions for the reason that they contain minerals, 
it must appear that the lands were of known mineral 
character at the date of the sale by the land-grant 
company, and therefore were such that they were ex¬ 
cepted from the grant to the railroad company, and 
that he could obtain no title thereto from the 
company.” 

There was also a question in said case as to the effect of 
a withdrawal for forest purposes. The Department held 
that the provisions of section 24 of the act of March 3, 1891 
(26 Stat. 109, 1103), were not intended by Congress to 
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authorize the President, in establishing a forest reserve, 
to extinguish an existing right to purchase granted by 
section 5 of the act of March 3, 1887. But in that connec¬ 
tion it was stated: 

“The right to purchase conferred by said section 5 of 
the act of March 3, 1887, is not a vested right. It may 
be modified or entirely extinguished by Congress while 
it is in an inchoate condition. 7 ’ 

In the case of Ramsey v. Tacoma Land Company (196 
U. ! S. 360) the court, in construing said section 5 of the act 
of 1887, said: 

“Obviously the statute is not a curative one, con¬ 
firms no title, but simply grants a privilege.” 

Has the right to purchase conferred by the act under 
consideration been modified? 

Section 3 of the act of July 17, 1914 (38 Stat. 509), is as 
follows: 

“That any person who has, in good faith, located, 
selected, entered, or purchased, or any person who 
shall hereafter locate, select, enter, or purchase, under 
the nonmineral land laws of the United States, any 
lands which are subsequently withdrawn, classified, or 
reported as being valuable for phosphate, nitrate, 
potash, oil, gas, or asphaltic minerals, may, upon appli¬ 
cation therefor, and making satisfactory proof of com¬ 
pliance with the laws under which such lands are 
claimed, receive a patent therefor, which patent shall 
contain a reservation to the United States of all de¬ 
posits on account of which the lands were withdrawn, 
classified, or reported as being valuable, together with 
the right to prospect for, mine, and remove the same. ’ ’ 

See the regulations of March 20, 1915 (44 L. D. 32, 37), 
under the above-quoted section. 

Unpatented lands within the primary limits of railroad 
grants are subject to the provisions of the act of July 17, 
1914, supra. Instructions of September 17, 1925 (51 L. D. 
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196). The Indian Allotment act of February 8, 1887 (24 
Stat. 3S8), is modified by the act of July 17, 1914. Clark, 
Jr. v. Benally et al. (51 L. D. 91, 98). 

In section 37 of the act of February 25, 1920 (41 Stat. 
437), it is provided: 

“That the deposits of * * * oil # * * and gas, herein 
referred to, in lands valuable for such minerals, * * * 
shall be subject to disposition only in the form and 
manner provided in this Act.” 

It is conceded that the purpose of section 5 of the act of 
1S87 was to grant relief to bona fide purchasers from rail¬ 
road companies. There may be justification for the Clogston 
v. Palmer decision, because then it was a question of all or 
nothing. Now the laws are modified. 

Anderson’s predecessor in interest purchased nonmineral 
land from the railroad company. Anderson may acquire 
title to nonmineral land. He has no vested right, no equi¬ 
table title. He has merely the privilege of purchasing, and 
that must be determined according to the laws which now 
govern. 

If the land in question is known to be valuable for oil 
or gas, actually or merely prospectively, Anderson must 
file a waiver of right to such minerals. The procedure pre¬ 
scribed in paragraph 12 c of the oil and gas regulations 
(47 L. D. 437, 445) should be followed. 

The decision appealed from is reversed. 

(Sgd) T. A. Walters, 

First Assistant Secretary. 
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Exhibit V 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2664-52 
Rose M. Anderson, et al., Plaintiffs , 


v. 

Oscar L. Chapman, Secretary of the Interior, Defendant. 

AFFIDAVIT 

State of Kansas \ 

County of Trego } 

I, Rose M. Anderson, being first duly sworn, depose 
and sav: 

I am now 94 years of age; my place of residence and 
post office address is WaKeeney, Kansas; my mental and 
physical health and condition is good. 

I was born in England and came to the United States 
when I was about seventeen years of age, in the year 1875. 
I met one Charles J. Anderson, who was working in a flour 
mill in Chicago and married him in the year 1879 at Aurora, 
Illinois. We continued to live in Illinois for about three 
or four months after we were married when my husband 
went to the state of Kansas and took a homestead in Section 
28, Township 12 South, Range 22, West of the 6th P. M., 
in Trego county, Kansas and built a small house on this 
land. Vilen the house was habitable I came to live with 
my husband on this land and w~e continued to reside there 
for about five years, when we moved to other land we had 
acquired in Section 34, Township 12 South, Range 22, West 
of the 6th P. M., near Ogallah, in Trego county, Kansas. 
We continued to live in this house, adding to it as our 
family increased, and occupied this place from that time 
until after mv husband’s death in 1940. 
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On or about the 11th day of December, 1897, my husband 
purchased the following described real estate in Trego 
county, Kansas, to-wit: 

The Northwest Quarter (NW/4) of Section 35, in 

Township 12 South, Range 22, West of the 6th P. M., 

from the WaKeeney State Bank of WaKeeney, Kansas. 
We entered into possession of this real estate at that time 
and used it for grazing purposes. At that time it was all 
prairie and unfenced. In about the year 1900 we caused 
part of the land to be fenced, leaving the west side open 
since it was used in connection with other land owned by 
us. W 7 e continued to use it for grazing livestock until 
about the year 1905 at which time we started breaking the 
sod until the entire quarter section was broken for cultiva¬ 
tion with the exception of a small amount in the bottom of 
a draw in the southwest corner. W^e fenced the west side 
of the quarter sometime in the early 1930's. From on or 
about December 11, 1S97 until the time of his death in 1940 
my husband was in the continuous possession of this land 
and, by himself and with the aid of our children and myself, 
planted and harvested crops thereon, retaining the crops 
or the proceeds from the sale of the crops for his, and our, 
use and benefit. 

After the death of my husband Charles J. Anderson in 
1940, his heirs, as owners of the real estate last above 
described, leased and rented the land to my son J. W. F. 
Anderson who continued to occupy and farm the land 
from that time until 1942, during which time he paid, as 
rent, one-third of all crops raised on the premises delivered 
to market free of expense to the owners. 

W 7 hen my son J. W 7 . F. Anderson vacated this property 
in 1942 myself and my children, as heirs of Charles J. 
Anderson and as owners of the property, leased and rented 
the same to one Fred Dietz of Trego county, Kansas, who 
continued to occupy and farm the land from 1942 until 
1947 during which time he paid us rent of one-third of the 



75 


crops raised on the land, delivered to market free of ex¬ 
pense to the landlords. 

When this land was vacated by Fred Dietz in 1947 myself 
and my children, as heirs of Charles J. Anderson and as 
owners of the property, leased and rented the same to one 
Julius Bollig, of Trego county, Kansas under the same 
terms for which it had been rented to Dietz. Julius Bollig 
is still in possession of the land as our tenant at this time 
and his possession has been continuous since 1947. During 
this time he has paid the rent to myself and my children. 

From December 11, 1897 until the time of his death in 
1940 my husband and family were in possession of the 
Northwest Quarter of Section 35, Township 12 South, 
Range 22, West of the 6th P. M., in Trego county, Kansas; 
since the death of my husband in 1940 until the present 
time myself and my children, as heirs of Charles J. Ander¬ 
son, deceased have been in possession of this land, renting 
and leasing the same to tenants as hereinbefore stated and 
that all of these tenants have paid us the rent for the use 
and occupancy of the premises. In the entire period from 
December 11, 1897 until the date hereof we have paid the 
taxes levied and assessed against this property; no one has 
asked us to vacate the land; no one has questioned our right 
to occupy and farm the land and to take and retain the 
profits and income therefrom; and no assertion of any 
claim of title to the land has been made adverse to the claim 
of Charles J. Anderson, or the heirs of Charles J. Anderson, 
deceased, as owners of the land. 

Rose M. Anderson 

Rose M. Anderson 

Subscribed in my presence, and sworn to before me, this 
10th day of October, 1952. 

C. R. Hille 
Notary Public 

SEAL 

My commission expires: 2/14-1955 
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AFFIDAVIT 

State of Kansas ) 

County of Trego \ ss ' 

I, W. P. N. Hanson, being first duly sworn, depose and 
say: 

I am 63 years of age and my present address and place 
of residence is WaKeenev, Kansas. For many years I 
lived on a farm in the vicinity of Ogallah, Kansas, in Trego 
county, and still own a farm there but I have been living 
in WaKeenev since about 1946. I was well acquainted 
with one Charles J. Anderson during his lifetime, who 
lived on a farm near Ogallah, Kansas, and have been ac¬ 
quainted with the Northwest Quarter of Section 35, Town¬ 
ship 12 South, Range 22, West of the 6th P. M., in Trego 
countv, Kansas since about 1901. 

I have read and know the contents of the affidavit of Rose 
M. Anderson, attached hereto. I have no personal knowl¬ 
edge of that part of the affidavit relative to Mrs. Anderson’s 
place of birth, residence and marriage prior to her coming 
to Ogallah, Kansas, but from information acquired over 
the years I lived in the community, from and about the 
Anderson family, I would say that portion of the affidavit 
appears to be true and matters that have been of general 
knowledge in the community in years past. 

From my knowledge and familiarity with the land above 
described I know that as long as I have known the land the 
Anderson family has been in possession of it; that Charles 
J. Anderson and his family occupied and farmed it until 
the time of his death; after his death it was rented to J. 
W. F. Anderson for a year or two, then to Fred Dietz and 
then to Julius Bollig, who still farms the land for the 
Anderson heirs. 

To my knowledge, and as far back as I can remember, 
the Anderson family has been in possession of this land; 
T have no knowledge of anyone ever making or asserting 
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any claim of title to the land adverse to the claim of Charles 
J. Anderson and his heirs. 

W. P. N. Hanson 
W. P. N. Hanson 

Subscribed in my presence, and sworn to before me, this 
10th day of October, 1952. 

C. R. Helle 
Notary Public 

SEAL 

My commission expires: 2/14-1955 

Exhibit VII 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 

General Land Office 
Washington 

May 20, 1937 

In reply please refer to 

*3- G.L.O. 06362 06488 “N” NFS 

Information. 

Mr. William Wagner, Jr., 

Wagner and Wagner, 

Attorneys at Law, 

Hillman Building, 

Wakeeney, Kansas. 

My Dear Sir: 

Receipt is acknowledged of your letter of May 
11, 1937, wherein you refer to the cases, the serial numbers 
of which appear above, and ask what action has been taken 
relative to the motion filed by C. J. Anderson for a rehear¬ 
ing in connection with departmental decision of December 
31, 1936. 
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You are advised that, on February 24, 1937, the Depart¬ 
ment denied the motion for rehearing. Apparently no copy 
of this decision was furnished you, and therefore a copy 
is transmitted herewith. 

The decision of December 31, 1936, required that Ander¬ 
son must file a waiver of right to the oil and gas 
deposits in the land, provided the land is known to 
be valuable for oil or gas, actually or merely prospec¬ 
tively, and this office was instructed to follow the pro¬ 
cedure prescribed in paragraph 12 (c) of the oil and gas 
regulations (Circular No. 672, (47 L.D. 437, 445), enclosed). 
Pursuant to these instructions, this office, by letter of April 
12, 1937, requested the Geological Survey to furnish a re¬ 
port under paragraph 12 (c) as to the prospective oil and 
gas value of the land. No report has yet been received 
and action on the cases has therefore been suspended. 

If the Geological Survey reports that the land has no 
prospective oil and gas value, patent will issue to Anderson 
without a reservation under the act of July 17, 1914 (38 
Stat. 509). On the other hand, if the Geological Survey 
reports that the land has prospective or actual oil and gas 
value, Anderson will be required to consent to a reserva¬ 
tion of the oil and gas under the act cited, or apply for a 
hearing in order to contest the oil and ga»s classification. 
In the meantime, the $200 which was paid by Anderson is 
being held unearned in this office. 

Very respectfully, 

(Sgd.) Fred W. Johnson 

5-19-fa Commissioner. 
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Exhibit VIII 

Oil and Gas Regulations—Act of February 25, 1920 

(41 Stat., 437). 

[Circular No. 672. 1 ] 

Department of the Interior, 
General Land Office, 
Washington, D. C., March 11, 1920. 

Registers and Receivers, 

United States Land Offices. 

Sirs: Under the authority of the act of Congress ap¬ 
proved February 25, 1920, entitled “An act to promote the 
mining of coal, phosphate, oil, oil shale, gas, and sodium on 
the public domain,” the following rules and regulations are 
prescribed for the administration of the provisions of said 
act relative to oil and gas: 

1.—Oil and Gas Permit. 

Section 13 of the act authorizes the Secretary of the In¬ 
terior to grant a qualified applicant the exclusive right to 
prospect for oil or gas for the period of two vears^ unless 
extended, and under authority thereof the following rules 
and regulations will govern the issuance of such permits: 
*•#•**«#** 

12. Preference Right of Owner of 'Surface.—Under sec¬ 
tion 20 of the act a preference right to a prospecting permit 
is given to an entryman or owner of land not claimed under 
any railroad grant, under the folowing conditions: (1) The 
entry must have been made prior to February 25, 1920; 
(2) the entry must have been bona fide under and pursuant 
to the act under which made; (3) the entry must have been 
made without a reservation of the oil and gas for land un¬ 
withdrawn, not classified as oil and gas land, and not known 
to be valuable for its oil or gas deposits, at date of entry; 
(4) in case the entry is patented, it must have been with a 



reservation of the oil and gas to the Government; if the 
entry is not patented, the entryman must waive all right 
under the entry to the oil and gas in the land; (5) if the 
entry has been assigned or transferred, such assignment 
or transfer must have been prior to January 1, 1918. 

(a) Should an application for permit for entered or pat¬ 
ented lands with a reservation of the oil and gas content 
to the United States be filed by a person other than the en¬ 
tryman or owner of the land, the applicant will be required 
to serve personal notice of such application upon the owner 
or owners of the land so entered or patented, with a warn¬ 
ing therein that if said owner desires to exercise his prefer¬ 
ence right, if any, to a permit, he must file within 30 days 
his application therefor in the proper local land office. The 
applicant must furnish evidence of the service of notice 
on the owner and evidence that the party served is the 
owner of the land involved, either by his affidavit, duly 
corroborated, or by certificate of the officer in whose office 
transfers of real property are to be recorded. 

( b ) The preference-right applicant must show that he is 
entitled under the section above outlined, together with his 
qualifications, to hold a permit as previously set forth in 
these regulations, and if such an application be filed, the 
Secretary of the Interior will award the permit to the party 
entitled thereto. 

(c) If the land, either withdrawn or unwithdrawn, is 
covered by an unpatented nonmineral entry without a res¬ 
ervation of the oil and gas content to the Government, a 
prospecting permit may not be granted so long as the entry 
subsists without such reservation. In cases where appli¬ 
cations for prospecting permits are filed by persons other 
than the entrymen for land in this status such applications 
will be referred to the United States Geological Survey 
for classification as to the prospective oil value of the land 
affected. If the Geological Survey shall conclude and re- 
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port that the land embraced in such a nonmineral entry 
is without prospective oil or gas value, the application for 
permit will be rejected as to such land; but if the Geological 
Survey shall report that the land has a prospective oil 
or gas value and offers a favorable opportunity for pros¬ 
pecting operations, then the General Land Office will di¬ 
rect the proper local officers to serve notice on the nonmin¬ 
eral entryman to the effect that said land has been reported 
as valuable for its oil or gas content, and that the said 
entryman will be allowed fifteen (15) days within which 
(1) to file in the local office his consent to a reservation 
to the Government of the oil and gas content of the land 
embraced in his entry and in which to exercise his prefer¬ 
ence right, if any, to a prospecting permit for -said land 
by filing a proper application therefor, or (2) to show cause, 
if any there be, why he should not consent to the mineral 
reservation, failing in either of which his entry will be can¬ 
celed without further notice. The local office will thereupon 
report the action taken to the commissioner, whereupon 
(1) if the nonmineral entryman shall have failed to take 
anv action, order of cancellation of the nonmineral entry 
will be made and action taken on the prospecting permit 
accordingly; (2) if consent to the reservation shall have 
been filed, a prospecting permit will be granted to the entry- 
man or the former applicant, as the case may be, for the 
reserved mineral deposit; (3) if the nonmineral entry- 
man shall submit a showing why the entry should not be 
impressed with a reservation of the mineral to the Gov¬ 
ernment, such showing will he referred to the Geological 
Survey for consideration and report. If upon the receipt 
of such report the department shall conclude that the land 
is without mineral value, the application for prospecting 
permit will he rejected; but if the department shall con¬ 
clude that, notwithstanding the showing made by the en¬ 
tryman, the land lia« a prospective oil and gas value, such 
action will be taken as the facts may warrant. 
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From the above it will be seen that it is desirable on the 
part of any applicant for a prospecting permit for land 
already embraced in a nonmineral entry without a reser¬ 
vation of the mineral, and likewise desirable on the part 
of any nonmineral entryman who is contending that the 
land is nonmineral in character, to submit with their re¬ 
spective applications or showings as complete and accurate 
geological data as may be procurable, preferably the re¬ 
ports and opinions of qualified experts. 

(d) In case of conflict between a preference-right claim 
under section 20 of the act and one claimed by virtue of 
section 18 or 19, the issue will be determined on the basis 
of priority. 

( e ) Claimants under this section of the act may combine 
their holdings for the purpose of making joint application 
for a permit, provided the aggregate area does not exceed 
2,560 acres and that all the lands for which application is 
made are within an area of 6 miles square or within the 
-same township. 

(/) The right of a permittee under a preference-right 
permit to a lease after discovery is governed by other pro¬ 
visions of the act, as set forth in section 8 of these regu- 
lations. 

12VL». Assignment of permits.—Permits, after being 
awarded, may be assigned to qualified persons or corpo¬ 
rations upon first obtaining consent of the Secretary of 
the Interior. Mere rights to receive a permit are not as¬ 
signable. 
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Exhibit IX 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 

General Land Office 
Washington 

In reply please refer to December 8, 1937 

*** G. K 0. 06488 “N” NFS 
06362 

Charles J. Anderson 
v. 

E. E. Buckholts 

Further showing required in G. L. 0 06488. 

Mr. Charles J. Anderson, 
c/o Wagner and Wagner, 

Attorneys at Law, 

Wakeeney, Kansas. 

My dear Sir: 

July 20, 1936, you filed application, G.L.O. 
064S8, to purchase, in accordance with the provisions of 
Section 5 of the act of March 3, 1887 (24 Stat., 556), the 
NW% Sec. 35, T. 12 S„ R. 22 W., 6th P. M., Kansas, at 
which time the said tract was embraced in application, 
G.L.O. 06362, by E. E. Buckholts, for an oil and gas lease 
under the provisions of the amendatory oil and gas leasing 
act of August 21, 1935 (49 Stat., 674). 

By office decision of August 21, 1936, the oil and gas ap¬ 
plication was held for rejection on the ground that you had 
the right to the land and all minerals therein. Buckholts 
appealed and by decision of December 31, 1936, the Depart¬ 
ment reversed the decision of this office holding that, while 
you had a right to purchase the land under the provisions 
of the act of 1887, that such right to purchase had been 
modified by the provisions of Sec. 3 of the act of July 17, 
1914 (38 Stat., 509), and that if the land in question is 
known to be valuable for oil or gas, actually or merely 



84 


prospectively, you must file a waiver of right to such min¬ 
erals. By decision of February 24, 1937, the Department 
denied your motion for rehearing. 

June 22, 1937, a classification under paragraph 12(c) 
of the oil and gas regulations was furnished this office by 
the Geological Survey, as follows: 

“The land referred to is in an area which may con¬ 
tain accumulations of oil or gas under favorable struc¬ 
tural conditions and offers an opportunity for pros¬ 
pecting operations to determine the nature and worth 
of the structural features affecting it. Accordingly, it 
is reported as having a prospective value for oil and 
gas within the intent of paragraph 12(c) of the oil and 
gas regulations. ’ ’ 

You are, accordingly, instructed that you will be allowed 
30 days from receipt of notice hereof within which to fur¬ 
nish a waiver of all rights to the oil and gas deposits in the 
said NW 1 /* Sec. 35, or to show cause why you should not 
consent to the mineral reservation. In this connection your 
attention is directed to the provisions of Section 12(c) of 
the oil and gas regulations on page 9 of the enclosed Cir¬ 
cular No. 672. A form of oil and gas waiver is also en¬ 
closed herewith for your convenience. 

Also, as the application of Buckholts was prior to your 
application to purchase, it will be necessary for you to 
file a waiver of right to compensation under the provisions 
of Section 29 of the act of February 25,1920 (41 Stat., 437). 
A form of waiver is also enclosed for your convenience. 

You are notified that you will be allowed 30 days from re¬ 
ceipt of notice hereof within which to file the required 
waivers or to show cause why the oil and gas waiver should 
not be filed, failing in which your application to purchase 
will be rejected without further notice from this office. 

Very respectfully, 

(Sgd.) Johnson 

12-6-ew Commissioner. 
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Exhibit X 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 

General Land Office 
Washington 

In reply refer to: 

G. L. 0. 06362 “F” 

06488 

Aug. 23, 1939 

E. E. Buckholts 
v. 

Charles J. Anderson 

Departmental decision of August 11, 1939. 

Mr. Charles J. Anderson, 
c/o Wagner and Wagner, 

Hillman Building, 

Wakeeney, Kansas. 

My dear Mr. Anderson: 

Referring to the case, names and serials of which ap¬ 
pear above you are advised that the Department has ren¬ 
dered decision, date of which i-s noted in the caption hereof. 
A copy of the decision is enclosed for your information. 

You will note that a lease to prospect for oil and gas 
will be issued to Buckholts unless, within 30 days from 
receipt of the departmental decision, you submit a showing 
of fact which would overturn the conclusion of the Geo¬ 
logical Survey that the land involved is valuable for oil 
and gas. If you submit such a showing, a hearing will be 
ordered to determine the question of the value of the land 
for oil and gas. 

Very truly yours, 

Antoinette Funk 

S-21-ccc Assistant Commissioner. 



Exhibit XI 


A. 20557. 


UNITED STATES 

DEPARTMENT OF THE INTERIOR 

Office of the Secretary 
Washington 

September 24, 1940. 


E. E. Buckholts 
v. 

Charles J. Anderson 


“F” G.L.O. 06362, 06488. 

Showing held insufficient. Petition Denied. 

PETITION FOR EXERCISE OF SUPERVISORY 

AUTHORITY 


By decision of December 31, 1936, affirmed February 
24, 1937, on motion for rehearing, the Department held in 
substance that Charles J. Anderson would have to file liis 
consent to an oil and gas reservation as a condition pre¬ 
cedent to the issuance of a patent for the NW 1 ^ Sec. 35, T 12 
S., R. 22 W., 6th P. M., Kansas, whether the land should 
be treated as subject to patent under the grant to the Kan¬ 
sas Pacific Railway Company, or to purchase under the 
act of March 3, 18S7 (24 Stat. 556). Anderson filed a mo¬ 
tion for the exercise of supervisory authority by the Sec¬ 
retary contending that the mineral laws did not apply to 
the State of Kansas. By decision of August 11, 1939, the 
Department ruled adversely to this contention and held 
that as the Geological Survey had reported that the land 
had a prospective value for oil and gas, which report im¬ 
pressed the land with prima facie mineral character, oil 
and gas lease would be issued to E. E. Buckholtz, an ap- 
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plicant for lease thereof, for the purpose of determining 
whether the land is valuable for oil or gas unless Anderson 
submitted a showing of fact which, if established, wrnuld 
overcome the conclusions of the Geological Survey. Final 
action on the petition was held in abeyance pending de¬ 
termination of the question as to the prospective value of 
the land for oil and gas. 

January 2, 1940, the petitioner, without waiver or relin¬ 
quishment of his claim of ownership of the land, filed a 
showing in the form of affidavits, purporting to set forth 
in detail the results of prospecting and drilling for oil 
in Trego County, Kansas, and expressing the opinion that 
the land in question has no mineral value. 

By letter of August 31, 1940, the Geological Survey re¬ 
ported as follows: 

“The showing submitted in support of the petition 
alleging that the land is without value for oil or gas, 
consisting of a list of v’ells drilled in Trego County, 
Kansas, and affidavits expressing opinions of persons 
living in the vicinity of the lands, is unsupported by 
competent geologic reports and maps and presents no 
geologic information beyond that previously available 
to the Geological Survey. 

“In the opinion of the Survey test wells drilled at a 
distance of more than 3 miles from land in an area in 
which there are producing wells some SV*> and 10 miles 
to the northwest, 5 miles to the southeast and 6*4 miles 
to the east, do not conclusively determine the nonoil 
and nongas character of the land. 

“The survey finds no basis for a modification of the 
conclusion that the land is impressed with a prospec¬ 
tive value for oil and gas v’ithin the intent and a rea¬ 
sonable interpretation of paragraph 12-c of the oil and 
gas regulations.” 

Upon consideration of the report of the Geological Sur¬ 
vey, it is the view of the Department that the showings of 
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Anderson are insufficient, if established, to overcome the 
conclusion in said report. The petition is, therefore, denied. 

(Sgd) W. C. Mendenhall, 

Acting Assistant Secretary. 


Exhibit XIII 

In Reply Refer to: Address only the 

Commissioner of 
The General Land Office 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 

General Land Office 
Washington 25, D. C. 

G.L.O. 064S8 “F” 

06362 

E. E. Buekholts 

heirs of Charles J. Anderson, 

deceased. Sep 6 1944 

General Land Office 
Decision of October 12,1940 
Service had on October 17, 1940 

CLOSING CASE 

The decision in this case has become final because of the 
failure of the parties in interest to take any action. The 
case is, therefore, closed and application 06488 of Charles 
J. Anderson to purchase the NW 1 /^ sec. 35, T. 12 S., R. 22 
W., 6th P. M., Kansas under section 5 of the act of March 
3, 1887 (24 Stat. 556) is finally rejected. A copy hereof is 
being sent to the heirs of the applicant by ordinary mail 
and a copy is also being mailed to E. E. Buekholts, who 
filed application 06362 for an oil and gas lease embracing 
the NlVy 4 sec. 35. 

Thos. C. Howell 

Acting Assistant Commissioner. 
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Exhibit XIV 

Filed Jan 16 1953 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2664-52 
Rose M. Anderson, et al., Plaintiffs, 

v. 

Oscar L. Chapman, Secretary of the Interior, Defendant. 

AFFIDAVIT 

State of Kansas ) 

County of Trego j ss: 

I, William Wagner, Jr., of lawful age, being first duly 
sworn, depose and say: 

I am a duly licensed and practicing attorney with my 
office and place of business in WaKeeney, Trego county, 
Kansas. 

On or about September 25, 1951 I was advised by my 
clients, the heirs of Charles J. Anderson, deceased, that they 
had received information to the effect that Central Com¬ 
mercial Company might be intending to develop the North¬ 
west Quarter (NW/4) of Section 35, Township 12 South, 
Range 22, West of the 6th P. M., in Trego county, Kansas, 
for oil and gas purposes. At the request of my said clients 
I wrote the Central Commercial Company a letter dated 
September 26, 1951, copy of which is attached hereto and 
marked Exhibit “A”, putting the addressee on notice that 
the Anderson heirs considered the Government’s lease 
invalid. This letter was mailed to Central Commercial 
Company by registered mail, with return receipt requested, 
on September 26,1951 and it was received by Central Com¬ 
mercial Company on October 1,1951, as shown by the return 
receipt for registered mail in my possession. 

William Wagner, Jr. 



Subscribed and sworn to before me this 10th day of 
October, 1952. 


C. R. Hille 
Notary Public 


My commission expires: 2/14-1955 


LAW OFFICES OF 
WAGNER & WAGNER 

Hillman Building 
WaKeeney, Kansas 

COPY September 26, 1951 COPY 

REGISTERED MAIL 
RETURN RECEIPT REQUESTED 

Central Commercial Company 
332 South Michigan Avenue 
Chicago, Illinois 

Re: NW/4 Sec. 35-12S-22W 
Trego county, Kansas 

Gentlemen: 

The writer is the attorney for Rose M. Anderson, Edna 
Spitsnaugle, Luella Benson, Alice Spena, J. W. F. Ander¬ 
son, A. A. Anderson, Cappatola Reynolds, Engeberry Ritter 
and F. R. Anderson, heirs at law of Charles J. Anderson, 
deceased. 

My clients have instructed me to inform you that they 
do not recognize the validity of a certain oil and gas lease 
covering the above-described land issued by the United 
States Government to E. E. Buckholts on May 1, 1947, and 
subsequently assigned to you. Also please be advised that 
Anderson heirs will institute judicial and administrative 
proceedings for the purpose of annulling the mentioned 
lease and establishing in them title to the captioned land 
including the minerals thereunder. 
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In order that there may be no misunderstanding about 
the position of my clients I wish to make it clear that they 
will not interfere with nor obstruct any development opera¬ 
tions you may commence on the premises; however, in the 
event you are later divested of your purported leasehold 
title, they will contest any claim you may make for recoup¬ 
ment of development costs. 

Yours very truly, 

(Signed) William Wagner, Jr. 
W for Wagner & Wagner 

Exhibit “A” to affidavit of William Wagner, Jr. 

W. W. Jr. 

Exhibit XVI 

Rose M. Anderson et al., Heirs at Law of 
Charles J. Anderson 


v. 

Central Commercial Company 

A-20557 

Decided May 2, 1952 

Petition for Exercise of Supervisory Authority— 
Rules of Practice. 

A petition for the exercise of the Secretary’s supervisory 
authority requesting that a prior departmental decision be 
vacated will be denied where the petition was filed more 
than 10 years after the issuance of the prior decision and 
no explanation is given for the delay in filing the petition, 
and where neither the petition nor the record in the case 
presents any valid basis for reopening the proceedings or 
indicates any error in the conclusions reached in the earlier 
decision. 


ABBAK 
ABB VC 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 

Office of the Secretary 
Washington 25, D. C. 

A-20557 May 2, 1952 

Rose M. Anderson, et al ., 1 heirs at law of 
Charles J. Anderson, deceased 
v. 

Central Commercial Company 

G. L. O. 06488, B. L. M. 

(formerly G. L. 0.) 06362. 

Petition for exercise of supervisory authority. 

Petition denied. 

PETITION FOR EXERCISE OF SUPERVISORY 

AUTHORITY 

On August 21, 1936, the Assistant Commissioner of the 
General Land Office" rejected oil and gas lease application 
G. L. 0. 06362 (30 U. S. C., 1946 ed., sec. 226) filed by E. E. 
Buckholts for the NW y 4 of sec. 35, T. 12 S., R, 22 W., 6th 
P. M., Kansas, for the reason that Charles J. Anderson 
was entitled to an unrestricted patent of this land under 
his application G. L. O. 06488 filed pursuant to section 5 
of the act of March 3, 18S7 (24 Stat. 556; 43 U. S. C., 1946 
ed., sec. 898). Mr. Buckholts’ application was filed on 
March 2, 1936; Mr. Anderson’s application was filed on 
July 20, 1936. 

By a departmental decision of December 31, 1936 (A- 
20557), the Assistant Commissioner’s decision was reversed, 
and it was ruled that if the land was known to be actually 

1 Edna Spitsnaugle, Luella Benson, Alice Spena. J. W. F. Anderson, A. A. 
Anderson, Cappatolo Reynolds, Engeberry Ritter, F. R. Anderson. 

2 Effective July 16. 1946, the General Land Office was abolished and its 
functions were transferred to the Bureau of Land Management by section 403 
of Reorganization Plan No. 3 of 1946 (11 F. R. 7875, 7876, 7776). 
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or prospectively valuable for oil or gas, Mr. Anderson 
could receive a patent to the land only if he filed a waiver 
of the right to minerals therein. By a decision dated 
February 24, 1937, the Department denied Mr. Anderson’s 
motion for a rehearing of the decision of December 31, 
1936. 

On June 22,1937, the Geological Survey reported that the 
land involved in this proceeding was prospectively valu¬ 
able for oil or gas. 

In a decision dated August 11, 1939, the Department 
suspended final action on Mr. Anderson’s petition for the 
exercise of supervisory authority pending determination 
of the mineral character of the land in accordance with 
paragraph 12(c) of the oil and gas regulations (47 L. D. 
437, 444. 445 (1920)). By this decision, Mr. Anderson was 
given an opportunity to submit a showing of fact which, 
if established, would overcome the conclusion by the Geo¬ 
logical Survey that the land was valuable for oil or gas. 

In response to the decision of August 11,1939, Mr. Ander¬ 
son submitted a summary of the drilling operations for oil 
and gas in the county in which this land is situated and 
affidavits expressing the opinion that the land had no 
mineral value. The showing was found to be unsupported 
by competent geologic data, and to provide no basis for 
modifying the Geological Survey’s conclusion that the land 
was impressed with a prospective value for oil and gas. 
Consequently, by a decision dated September 24, 1940, the 
Department denied Mr. Anderson’s petition for the exer¬ 
cise of supervisory authority, thus making final the rejec¬ 
tion of Mr. Anderson’s application for an unrestricted 
patent on the land. 

In a decision dated September 6, 1944, the Acting Assist¬ 
ant Commissioner of the General Land Office closed the 
case, no further action having been taken by the parties in 
interest. 

On September 10,1946, the Acting Director of the Bureau 
of Land Management issued a decision requiring Mr. Buck- 
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holts to execute lease forms and to pay the first year’s 
rental on the land here involved under his oil and gas lease 
application B. L. M. (formerly G. L. 0.) 06362. 

The lease was issued as of May 1,1947. The record shows 
that on September 5,1947, Mr. Buckholts assigned the lease 
to the Central Commercial Company, and that the assign¬ 
ment was unconditionally approved in a decision of July 
13, 1948, by the Assistant Director of the Bureau of Land 
Management. A producing oil well has since been drilled 
on the land. 

It appears that on October 26, 1936, after Mr. Buckholts 
appealed to the head of the Department from the Assistant 
Commissioner’s decision of August 21, 1936, counsel for 
Mr. Anderson submitted $200 for the purchase price of the 
land pending final disposition of the controversy between 
Mr. Buckholts and Mr. Anderson. After the departmental 
decision of September 24, 1940, Mr. Anderson’s counsel 
was advised of the procedure for obtaining the return of 
the $200. Xo one claiming to be entitled to this money 
has filed an application for its refund in accordance with 
the required procedure in such cases. 

The heirs of Charles V. Anderson have now filed a peti¬ 
tion for exercise of supervisory authority, dated October 
12, 1951, requesting that the departmental decision of Sep¬ 
tember 24, 1940, be vacated, and that oil and gas lease 
B. L. M. 06362 be annulled. Several briefs in support of, 
and in opposition to, the petition have been filed by the 
petitioners and the Central Commercial Company, re¬ 
spectively. 

By order Xo. 2354 dated August 13, 1947 (12 F. R. 5596), 
sections 221.81 and 221.82 of Title 43 of the Code of Federal 
Regulations, which provided for motions for rehearing 
and for the exercise of supervisory power with respect to 
departmental decisions on appeals from the Bureau of 
Land Management, were repealed. Although the change 
in the rules of practice has not stripped the Department 
of its inherent power to reopen, reconsider, or review any 
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decision relating to an area of public land so long as it has 
jurisdiction over the land (Solicitor’s Opinion M-36125 
(March 31, 1952)), this authority will be exercised only in 
exceptional cases where it clearly appears that the depart¬ 
mental decision was erroneous. 

In the immediate proceeding, the petitioners have failed 
to give any explanation as to why over 10 years were al¬ 
lowed to elapse after the Department’s decision of Septem¬ 
ber 24, 1940, was rendered before the present petition for 
the exercise of supervisory authority was filed. The only 
explanation that is apparent is that shortly before the peti¬ 
tion was filed a valuable discovery of oil was made on 
adjoining land. 

Notwithstanding the petitioners’ laches and the change 
in the rules of practice, the matters asserted in the petition 
have been carefully considered and the entire record in the 
case has been reviewed. Based on such consideration and 
review, it is concluded that there is nothing in the petition 
or in the record 'which presents a valid basis for reopening 
the proceedings regarding this land or which indicates any 
error in the conclusions reached in the four previous de¬ 
partmental decisions. 

Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order No. 
2509; 14 F. R. 307), the petition for the exercise of super¬ 
visory authority is denied. 

(Sgd) W. H. Flanery 
Acting Solicitor 
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Exhibit XVIII 

Filed Jan. 16, 1953 

8 L. D. 348 

CIRCULAR—ACT OF MARCH 3,1887 

Department of the Interior 
General Land Office 
Washington, D. C. 

February 13, 1889 

Registers and Receivers, United States Land Offices: 
Gentlemen: 

The following instructions under the act of Congress ap¬ 
proved March 3, 1887 (24 Stat., 556), are forwarded for 
your guidance. 

The Fifth Section 

Relates to lands within the limits of railroad grants, co¬ 
terminous with constructed portions of the lines of road, 
not conveyed on account of, but excepted from, the grants. 

Under this section, when the company has sold to citizens 
of the United States or persons who have declared their 
intention to become such citizens, the numbered sections 
prescribed in the grant and coterminous with the con¬ 
structed portions of the road, within either the granted or 
indemnity limits, and which upon the adjustment of the 
grant are shown to be excepted from the operation of the 
grant, it shall be lawful for such purchasers (if their pur¬ 
chases are bona fide) to purchase said land from the Gov¬ 
ernment by payment of the Government price for like lands, 
unless said lands were at the date of purchase in the bona 
fide occupancy of adverse claimants under the preemption 
or homestead laws, in which case the preemptor or home¬ 
stead claimant may be permitted to perfect his proof un¬ 
less he has since voluntarily abandoned the land. 

Under the last proviso of said section, however, if a 
settlement was made on said lands subsequent to Decern- 
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ber 1, 1882, by persons claiming the same under the settle¬ 
ment laws of the United States, it will defeat the right of 
the purchaser, whether said purchase was made prior or 
subsequent to December 1, 1882, and the settler will be 
allowed to prove up for said lands as in other like cases. 

Applicants to purchase under this section will be re¬ 
quired to publish notice of intention as directed by instruc¬ 
tions under the third and fourth sections, and the proof 
must show: 

1. That the tract was of the numbered sections pre¬ 
scribed by the grant. 

2. That it was coterminous with constructed parts of said 
road. 

3. That it was sold by the company to the applicant, or 
one under whom he claims, as a part of its grant. 

4. That it was excepted from the operation of the grant. 

5. That at the date of said sale it was not in the bona fide 
occupancy of adverse claimants under the preemption or 
homestead laws, whose claims and occupancy have not since 
been voluntarily abandoned. 

6. That it has not been settled upon subsequent to the 
first day of December, 1882, by any person or persons 
claiming the right to enter the same under the settlement 
laws. 

7. That the applicant is, or has declared his intention to 
become, a citizen of the United States. 

8. And that he, or one under whom he claims, was a bona 
fide purchaser of the land from the company. 

The proof upon these points being found satisfactory, 
the entry will be allowed and the usual cash certificate and 
receipts will be issued thereon reciting the fact that the 
entry is in accordance with the fifth section of the act of 
March 3, 1887, (24 Stat., 556). 

No entry will be allowed under this section until it shall 
have been finally determined by this Department that the 
land was excepted from the grant. 




9S 


Exhibit XXI 

CERTIFICATE 

State of Kansas, 'Wallace County, ss: 

I, Donald Duphorne, a Licensed, Bonded Abstracter, in 
and for Wallace County, Kansas, do hereby Certify that I 
have made a Check of the records in the office of the Reg¬ 
ister of Deeds, of Wallace County, Kansas, and I find that 
the records of that office disclose that there was an active 
interest in the taking and making of Oil and Gas Leases, 
Mineral Conveyances, and other instruments in connection 
Oil and Gas in Wallace County, Kansas for the years 1928, 
1929, and 1930, and that in 1931 there were also a number 
of transactions in connection with Assignments of Leases, 
and other instruments in connection with Oil and Gas in 
said County. 

Dated at Sharon Springs, Kansas this 30th day of No¬ 
vember, 1951. 

/s/ Donald Duphorne 

Licensed and Bonded Ab¬ 
stracter, for Wallace County, 
Kansas 


(Seal) 
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Exhibit XXIII 

CIRCULAR NO. 1344 
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UNITED STATES 

DEPARTMENT OF THE INTERIOR 

General Land Office 
Washington 

1365212 “C”AZ January 19,1935 

Procedure on Geological Survey’s 
report on oil and gas. 

Registers, 

U. S. Land Offices and 

Special Agents in Charge, 

Division of Investigations. 

Sirs: 

Departmental instructions of December 18, 1934, revoke 
those of January 23, 1930 (53 I. D. 41), and in substitution 
thereof the following instructions are announced: 

Where the Geological Survey reports that land embraced 
in a nonmineral entry or claim on which final proof has 
not been submitted or which has not been perfected is in 
an area in which valuable deposits of oil and gas may occur 
because of the absence of reliable evidence that the land 
is affected by geological structure unfavorable to oil and 
gas accumulation, the entryman or claimant will be allowed 
30 days from notice to furnish consent under the act of 
July 17, 1914 (38 Stat. 509), or to apply for reclassifica¬ 
tion of the land as nonmineral, submitting a showing there¬ 
with, and to apply for a hearing in event reclassification is 
denied, or to appeal. He must be advised that if a hear¬ 
ing is ordered the burden of proof will be upon him, and 
also that if he shall fail to take one of the actions indi¬ 
cated, his entry or claim will be canceled. 

In a case where acceptable final proof has been sub¬ 
mitted, or a claim has been perfected, and the Geological 
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Survey thereafter makes report, as in the above or similar 
form, such report will not be relied upon as basis for ad¬ 
verse proceedings against the entry or claim unless the 
Government is prepared to assume the burden of proving, 
prima facie, that the land was known to be of mineral char¬ 
acter, at the date of acceptable final proof or when the 
claim was completed, according to the established criteria 
for determining mineral from nonmineral lands, among 
which may be those recognized by the Supreme Court in 
the case of United States v. Southern Pacific Company et 
at. (251 U. S. 1). If the Government is thus prepared to 
assume such burden of proof, the General Land Office will 
institute adverse proceedings against the entry or claim, 
making a charge to that effect, giving the entryman or 
claimant the option of refuting the charge in accordance 
with regulations in force, Circular No. 460, 44 L. D. 572, 
or of consenting to the reservation of the oil and gas to 
the United States, and thereby avoiding the expense of 
litigation. The entryman or claimant will be advised that 
in the event hearing is had, the burden of proof will be 
upon the Government; also, that if he shall fail to make 
answer or to exercise the option offered him within the 
time allowed, the entry or claim will be canceled without 
further notice. 

Very respectfully, 

(Sgd.) Fred W. Johnson 
Commissioner. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Did the Mineral Acts of 1914, 1920 and 1935 modify 
a bona tide purchaser’s right to an unrestricted patent 
under Section 5 of the Adjustment Act of 1887? 

2. If the Mineral Acts of 1914, 1920 and 1935 did modify 
Section 5 of the Adjustment Act of 18S7, did Anderson, 
the patent applicant here involved, become vested with an 
unrestricted equitable title to the land in question on Octo¬ 
ber 26, 1936, the date on which he complied with all statu¬ 
tory and departmental regulatory requirements for issuance 
of an unrestricted patent? 

3. Can a vested equitable title be divested or restricted 
by a mineral report, subsequently requested and issued, 
which states that the land “is in an area which may con¬ 
tain * * * oil or gas under favorable structural conditions 
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JURISDICTIONAL STATEMENT 

This is an appeal by appellants below from a judgment 
entered on April 24, 1953 by the District Court of the 
United States for the District of Columbia overruling ap- 
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pellants’ motion for summary judgment, granting appel¬ 
lee’s motion for summary judgment and dismissing the 
complaint (J. App. 28). There was no published opinion. 

Appellants alleged in their complaint that the District 
Court had jurisdiction under Section 306 of Title 11 of the 
District of Columbia Code, 1951 Edition (J. App. 3). 

This Court has jurisdiction under Title 28, Section 1291, 
U.S.C.A. (Act of June 25, 1948, c. 646, 62 Stat. 929), to 
review the judgment of the Court below, entered on April 
24, 1953. 

STATEMENT OF THE CASE 

This is an appeal from an order of Federal Judge Alex¬ 
ander Holtzoff granting summary judgment in favor of 
defendant, the Secretary of Interior. All material facts 
have been stipulated between counsel and conceded in open 
court (J. App. 18, 34). The basic issue is whether the 
Secretary of Interior exceeded his statutorv authoritv in 
refusing to issue an unrestricted land patent to Charles J. 
Anderson, now deceased, or his heirs at law, without min¬ 
eral reservation to the United States. The Court below 
hold that he did not because Anderson and his heirs were 
not entitled to an unrestricted patent since their claim 
under the 1887 land adjustment statute had been modified 
by the subsequent enactment of the 1914, 1920 and 1935 
Mineral Acts. Oil was discovered on the land in October 
1951 (J. App. 26). The important facts are as follows: 

In 1897 Anderson bought 160 acres of land in Trego 
County, Kansas from a local bank for a consideration of 
$500.00 (J. App. 61). The bank’s claim of title, as shown 
by the official county records, extended back to 1879 when 
a railroad conveyed the title to an individual purchaser 
named Warren for a consideration of $240.00 (J. App. 55). 
The railroad, in turn, had received the right to acquire 
title through the railroad land grant statutes of 1862 and 
1864 (12 Stat. 489 and 13 Stat. 356) (J. App. 64). 

During the latter half of the last century it was Con- 
gressional policy to encourage the building of railroads 
into the West by granting to railroads extensive tracts of 
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western lands, the exact limits of which could only be deter¬ 
mined after completion of railroad construction and fixing 
of rights of way. During the period of construction, home¬ 
steaders and others seeking to settle on or purchase public 
lands would be told by government land agents that the 
railroads held title. The unsuspecting purchaser would 
then go to a railroad land agent. If the railroad felt it had 
no need for the particular land, it would sell the land despite 
the fact that under the land grant statutes the railroad did 
not receive title but only the right to acquire title by com¬ 
pleting the road and listing the land for patent, following 
which a patent would be issued by the government. The 
amount of land to which the railroad could receive title 
under a land grant was limited. As a purely practical 
matter, the railroad had no further interest in acquiring 
title to land which had already been sold to a bona fide 
purchaser. Consequently, it listed other lands for patent. 

To meet this widespread and difficult situation Congress 
enacted the Land Adjustment Act of March 3, 1887, C. 376 
(24 Stat. 556, 43 U.S.C.A. Sec. 898) to provide for the 
“adjustment” or fixing of the limits of railroad land grants. 
Section 5 of that Act provided (Add. 48): 

“Rights of purchasers from railroads of coterminous 
lands not within grants. Where any said company shall 
have sold to citizens of the United States or to persons 
who have declared their intention to become such citi¬ 
zens, as a part of its grant, lands not conveyed to or 
for the use of such company, said lands being the num¬ 
bered sections prescribed in the grant, and being coter¬ 
minous with the constructed parts of said road, and 
where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it 
shall be lawful for the bona fide purchaser thereof from 
said company to make payment to the United States 
for said lands at the ordinary Government price for 
like lands, and thereupon patents shall issue therefor 

to the said bona fide purchaser, his heirs or assigns 

* * # 

Anderson’s situation fell precisely within the terms of 
this remedial provision. In 1879 a railroad company had 
sold to a bona fide purchaser land which was within the pri- 
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mary limits of a railroad grant. In 1897, through a series 
of subsequent conveyances, Anderson acquired what he 
thought was good fee simple title. However, the land was 
excepted from the operation of the grant because the rail¬ 
road, having no further interest in the land, failed to list it 
for patent before the land grant was finally adjusted and 
closed in 1930 (J. App. 20). 

Anderson was in open, notorious and exclusive possession 
of the land from the time of its acquisition in 1897 until his 
death in 1940 at the age of 91. For a few years after ac¬ 
quiring the land he used it as pasture. It was fenced in 
1900 and since 1905 Anderson and his family farmed all 
the tillable land. After Anderson’s death his heirs con¬ 
tinued to farm the property, occupying it and using it as 
before. Throughout this period Anderson and his heirs 
regularly paid taxes on the land (J. App. 22). 

On July 20, 1936, six years after the 1930 adjustment of 
the railroad land grant, Anderson filed a patent applica¬ 
tion with the Department of Interior under Section 5 of the 
Act of March 3,1887. Another individual named Buckholts 
had already filed on March 2, 1936 an application for a 
non-competitive oil and gas lease for the same land in 
accordance with the provisions of the Mineral Leasing Act 
of February 25, 1920, c. 85 (41 Stat. 437, 30 TJ.S.C.A. Sec. 
181) as amended by the Act of August 21, 1935, c. 599 (49 
Stat. 674, 30 TJ.S.C.A. Sec. 226). A non-competitive lease 
could be issued to Buckholts only if the land was not 
“known or believed to contain oil or gas deposits” and if 
it was “not within any known geologic structure of a pro¬ 
ducing oil or gas field.” (Add. 50-54) At the time these 
applications were filed the land was not within any known 
geologic structure of a producing oil or gas field, it was 
not known to contain minerals, and there is no showing that 
Anderson, Buckholts or the Department believed, or had 
any reason to believe, that the land had mineral value. 

On August 21, 1936, the Commissioner of the General 
Land Office issued a decision holding that Anderson met the 
reouirements of Section 5 of the Act of 1887 and was en¬ 
titled to a patent without reservation of mineral rights to 
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the United States upon publication of notice for a required 
period of time and payment of $200.00 (the government 
price for public lands at $1.25 an acre). The application 
of Buckholts was dismissed (J. App. 63). 

Anderson promptly published notice of his application 
for a patent, filed proof of publication with the Land Office, 
and paid over the sum of $200.00 for which he received 
General Land Office Receipt No. 1679003. By October 26, 
1936 he had complied with all administrative and procedu¬ 
ral requirements set forth in the decision of August 21, 
1936 (J. App. 21). 

On September IS, 1936, however, Buckholts had appealed 
from the decision of the Commissioner of the General Land 
Office, denying his lease application. Notwithstanding 
Anderson’s compliance with the statute and the adminis¬ 
trative requirements of the Department, on December 31, 
1936 the Department of Interior reversed the earlier deci¬ 
sion in favor of Anderson and held that although the facts 
found by the General Land Office were correct and neither 
Anderson nor Warren, the original bona fide purchaser, 
had knowledge of mineral value at the time of their respec¬ 
tive purchases or later, Anderson’s right to an unrestricted 
patent had been altered by the subsequent enactment of the 
mineral statutes of 1914, 1920 and 1935. The Department 
said these statutes made it necessary for Anderson to con¬ 
sent to a mineral reservation by the United States Govern¬ 
ment in the event the land was subsequently found to be 
actually or prospectively valuable for oil and gas. 

Although there were many departmental actions in this 
controversy between 1936 and now, the fundamental posi¬ 
tion of the parties has not changed since the December 31, 
1936 decision. The Secretary of Interior continues to urge 
that the 1914, 1920 and 1935 statutes modified Anderson’s 
rights under Section 5 of the 1887 statute, and Anderson and 
his heirs have continued to insist that they are entitled to 
an unrestricted patent having been vested with a complete 
equitable title as of October 26, 1936 upon compliance with 
all statutory and regulatory requirements of the law and 
the Department. 
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At various times during these departmental proceedings 
the United States Geological Survey made four different 
reports regarding the mineral character of the land. On 
June 22, 1937, the Survey reported that: 

“The land referred to is in an area which mav con- 
tain accumulations of oil or gas under favorable struc¬ 
tural conditions and offers an opportunity for pros¬ 
pecting operations to determine the nature and worth 
of the structural features affecting it. Accordingly, it 
is reported as having a prospective value for oil and 
gas within the intent of paragraph 12(c) of the Oil and 
Gas Regulations.” (J. App. 84) 

On August 31, 1940, the Survey issued a second report in 
which it held certain evidence submitted by Anderson to 
prove the non-mineral character of the land did not “con¬ 
clusively determine the nonoil and nongas character of the 
land” in view of the fact that there were “producing wells 
some 8VL> and 10 miles to the northwest, 5 miles to the 
southeast and OVc miles to the east”.* (J. App. 87) At 
one point in 1944 the General Land Office closed the case 
with a notation that no further action had been taken by 
either Anderson as applicant for the patent or Buckholts 
as applicant for an oil and gas lease (J. App. 88). For 
undisclosed reasons, however, in August, 1946, the General 
Land Office reopened the file and asked the Geological Sur¬ 
vey for another mineral report. The third Report from 
the Survey, dated September 6, 1946, said that “no part 
of it (the land in question) is within the known geologic 
structure of a producing oil or gas field.” The Survey 
made still another and fourth report on February 26. 1947, 
stating again that “the land described * * * is not within 

* It. is axiomatic in the oil industry thnt the “nonoil and nongas character 
of the land’’ may not bo “conclusively determined” without the drilling of 
wells. It would appear, therefore, that the Government was prepared to re¬ 
ject as insufficient any proof offered by Anderson. The Survey’s Report as¬ 
sumes startling significance when it is seen that on September 6, 1946 and 
again on February 26, 1947, the IT. S. Geological Survey submitted new re¬ 
ports to the General Land Office stating that the land in question •was not 
“within the known geologic structure of a producing oil or gas field.” On 
the basis of the latter two reports, the Department then issued an oil and gas 
lease to Buckholts without competitive bidding. 
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the known geological structure of a producing oil or gas 
field.” (J. App. 24) 

This latter finding was made necessary by Section 17 of 
the Mineral Act of 1920, as amended by the Act of 1935, 
under which Buckholts claimed the right to an oil and gas 
lease without competitive bidding. Accordingly, without 
any stimulus from Buckholts, the Department issued a lease 
to him on May 1, 1947. He assigned the lease to Central 
Commercial Company on September 5,1947 for a purported 
total consideration of $10.00 (J. App. 62)* and the gov¬ 
ernment unconditionally approved the assignment on July 
13, 1948. 

Central Commercial made no effort to enforce its lease 
until September 1951. In that month Anderson’s heirs 
learned of the possibility that Central Commercial would 
try to drill a well on the land, and promptly by registered 
mail, they notified Central Commercial on September 26, 
1951, that they did not recognize the validity of the lease 
and would institute judicial and administrative proceedings 
for the purpose of rescinding it if any action were taken 
to enforce it (J. App. 89). 

Central Commercial responded to this notice by filing 
suit in the United States District Court for the District of 
Kansas on October 8, 1951 to quiet title in the leasehold 
estate as between the company and Anderson’s heirs (Civil 
Action No. W-302). (J. App. 25) The lease to Buckholts 
and the assignment thereof to Central Commercial were not 
recorded in the office of the Register of Deeds of Trego 
County, Kansas until October 26, 1951, after the quiet title 
action had started (J. App. 61, 62). 

On October 12,1951 Anderson’s heirs filed a petition with 
the Department of Interior for exercise of supervisory 
authority by the Secretary, requesting that an unrestricted 
patent be issued to them in accordance with the August 

# The abstract of title states that the consideration was “$10.00 and other 
consideration.” (J. App. 02). Although Central Commercial Company later 
filed affidavits with the Department stating that $10.00 was the sole considera¬ 
tion, Buckholts now claims in a Kansas suit to quiet title that the considera¬ 
tion was one-half of the Central Commercial Company’s interest in the land, 
and a deposition by an executive of Central Commercial on file in the Kansas 
case admits that the monetary consideration paid to Buckholts was more than 
$ 10 . 00 . 
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21,1936 decision and that the lease to Buckholts be annulled 
(J. App. 25). The Kansas Federal District Court has con¬ 
tinued to the present time to defer further action in the 
quiet title case, at first awaiting the Secretary’s action and 
later the ruling of the District Court of the District of Co¬ 
lumbia, and now of this Court. 

On May 2,1952, the Secretary denied the relief requested, 
ruling that the petition presented no valid basis for reopen¬ 
ing the proceedings and indicated no error in the Depart¬ 
ment’s earlier decisions (J. App. 91). Having thus ex¬ 
hausted their administrative remedies, Anderson’s heirs 
filed their complaint in the District Court of the United 
States for the District of Columbia on June 13, 1952 (J. 
App. 2). Appellee answered on August 12, 1952 (J. App. 
12). Appellants filed a motion for summary judgment on 
January 16, 1953 (J. App. 16), and the Secretary filed a 
similar motion on April 24, 1953 (J. App. 27). On April 
24, 1953, the Court below entered a final judgment over¬ 
ruling appellants’ motion for summary judgment, granting 
appellee’s motion for summary judgment and dismissing 
the complaint, all “on the basis of the Act of 1914 and the 
Mineral Leasing Act of 1920” (J. App. 28, 54). There 
was no printed opinion. 

On April 27, 1953 appellants filed their notice of appeal 
(J. App. 29). 

STATUTES INVOLVED 

The pertinent statutes involved in this appeal include the 
Act of March 3, 1887, c. 376 (24 Stat. 556, 43 U.S.C.A. Sec. 
898): the Act of July 17, 1914, c. 142 (38 Stat. 509, 30 
U.S.C.A. Sec. 121); and the Act of February 25, 1920, c. 
85 (41 Stat. 437, 30 U.S.C.A. Sec. 181), as amended by the 
Act of August 21,1935, c. 599 (49 Stat. 674, 30 U.S.C.A. Sec. 
226). 

Pertinent provisions of these statutes are printed in the 
Addendum to this brief. 




STATEMENT OF POINTS 

The District Court erred in holding: 

(1) That the Acts of July 17,1914 and February 25,1920 
were intended by Congress to modify the long-established 
rule, consistently followed by the Interior Department and 
the Courts until the decision in this case , that a bona fide 
purchaser under Section 5 of the Act of March 3, 1887 is 
entitled to a patent without mineral reservation to the 
United States provided that neither he nor the original 
bona fide purchaser from the railroad company grantee 
knew at the time of their respective purchases that the land 
was valuable for minerals; and 

(2) That equitable title vests in a bona fide purchaser 
under Section 5 of the Act of March 3, 1887 only when his 
patent application is finally approved by the Secretary of 
the Interior; consequently, he may be deprived of an un¬ 
restricted patent where he has met all of the requirements 
necessary to obtain the patent and there is no proof nor 
even an allegation that the land was known to be valuable 
for minerals as of or prior to that time, simply because 
the land is afterward allegedly classified as mineral by 
virtue of a United States Geological Survey report, subse¬ 
quently requested and issued, which states that “ the land 
* * * is in an area which may contain * * * oil or gas under 
favorable structural conditions * * * 

SUMMARY OF ARGUMENT 

Section 5 of the Land Adjustment Act of 1887 is a reme¬ 
dial provision which permits any bona fide purchaser of 
land from a railroad who was without knowledge that the 
land had mineral value at the time of his purchase, as well 
as a bona fide transferee and his heirs, to acquire an unre¬ 
stricted patent to the land from the United States upon 
compliance with the conditions of Section 5 of the 1887 
statute and with the formalities required by the General 
Land Office. The Secretary of Interior has conceded 
throughout that Anderson and his heirs have complied with 
all legal and formal requirements imposed by law or ad- 
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ministratively. The Secretary and now the Court below 
refuse issuance of a patent without reservation of mineral 
rights to the government solely because in their view the 
Mineral Acts of 1914, 1920 and 1935 permit withholding 
of mineral rights from a patent applicant when mineral 
value is discovered or suspected at any time before minis¬ 
terial issuance of the patent document itself. 

This view of the Secretary of Interior and the Court 
below is in error and should be reversed. Section 5 of the 
1887 statute applies alike to mineral lands and non-mineral 
lands. The only qualification to the right of a bona fide pur¬ 
chaser under the 1887 statute to obtain an unrestricted 
patent is knowledge of mineral value at the time of pur- 
case. No subsequent discovery of actual or prospective 
mineral value can legally destroy that right provided that 
the patent applicant otherwise has met all the requirements 
of the Department and the law. The 1887 Act was remedial 
in nature and should be liberally construed in aid of bona 
fide purchasers who had long occupied land bought in good 
faith under claim of title. Neither Anderson nor his pre¬ 
decessors in title ever had knowledge of mineral value until 
long after there had been complete compliance with the 
provisions of Section 5 of the 1887 statute and equitable 
title had vested in Anderson on October 26, 1936. Even 
the Secretary does not suggest the possibility of mineral 
value until June 22, 1937 when the first of four inconsistent 
and inconclusive Geological Survey Deports was received. 

There is nothing in the Mineral Acts of 1914, 1920 and 
1935 which in any way relates these acts to the 1887 Act 
or discloses a Congressional intention to modifv the 1887 
Act. Earlier mineral laws were never held to affect rights 
acquired under the 1887 Act. Except for the Secretary’s 
and the lower court’s decision in this case, never before or 
since has the Secretary or the courts held that the 1914,1920 
and 1935 Acts governed or altered rights acquired under 
the 1887 Act. These mineral acts were intended only to 
provide a statutory formula by which the government could 
dispose of surface rights to certain public mineral lands 
without losing control of mineral rights: they were not in- 


tended to affect vested rights under non-mineral land laws 
such as the Land Adjustment Act of 1887. 

Regardless of the applicability of the Mineral Acts of 
1914, 1920 and 1935 to rights granted by Section 5 of the 
1887 Act, Anderson and his heirs are still entitled to an 
unrestricted patent if their right to the patent vested in 
them before there was any report or discovery that the 
land might have actual or prospective mineral value. There 
had been no such report or discovery as of October 26, 1936 
when Anderson complied with all statutory and administra¬ 
tive requirements of the 1887 Act, leaving only the per¬ 
formance of the ministerial act of physically issuing the 
patent. No mineral discovery or suspicion occurring after 
October 26, 1936 could divest him of his equitable title to 
land. The government then held only the naked legal title 
in trust for him. Actually there was no discovery of min¬ 
eral value until 1951, and four previous Geological Survey 
Reports issued between June, 1937 and February, 1947 were 
inconclusive, ambiguous and negative. 

Equitable title having vested in Anderson on October 
26,1936, long before the land was known to have any actual 
or prospective mineral value, the Secretary of Interior ex¬ 
ceeded his statutory authority in refusing to issue an unre¬ 
stricted patent to Anderson and later to his heirs. He may 
now be compelled to perform his statutory duty, which 
was ministerial, not discretionary. The case should be re¬ 
manded to the District Court with instructions to render 
judgment for the plaintiffs and to issue an order compelling 
the Secretary to deliver an unrestricted patent to the 
Anderson heirs. 


ARGUMENT 


I. The Mineral Acts of 1914, 1920 and 1935 Were Not Intended 
by Congress to Extinguish the Right Acquired by Anderson 
and His Heirs Under Section 5 of the Act of March 3, 1887, 
To An Unrestricted Patent Without Reservation of Mineral 
Rights to the Government. 

A. Section 5 of the 1887 Act Was Enacted as Remedial Legislation to 
Help Bona Fide Purchasers From A Railroad, Or Their Successors 
In Title, Secure the Lands They Had Contracted For, Without 
Restriction as to Mineral Rights. 

The Court below was led into the error of concluding 
that the Mineral Acts of 1914, 1920 and 1935 modified the 
Act of 1887 by its failure to understand the history and 
purpose of the 1887 Act. 

The 1S87 Act was enacted in order to adjust railroad 
land grants, restoring to the public domain lands improp¬ 
erly certified under the grants and settling rights of bona 
fide entrymen and purchasers of land from the railroads 
which were apparently within the scope of the grants. In 
Gertgens v. O’Connor (1903), 191 U.S. 237, 48 L. Ed. 163, 
the Supreme Court described the purpose of the Act as 
“remedial * * * to do equity to all parties claiming interests 
in land within these various grants.” (p.242) As to bona 
fide purchasers from the railroad company and their suc¬ 
cessors, the Supreme Court said in regard to Section 5 of 
the Act “* * * its evident purpose was to secure to them 
the lands they had contracted for * * # ” without, however, 
any attempt “to relieve any one whose transactions with 
the railroad were not in good faith * * # ” (p. 243). The 
Department had earlier voiced this view in Telford et al. v. 
Keystone Lumber Co. (1894), 18 L.D. 176 and Pierce et al 
v. Musser-Sauntry Co. (1894), 19 L.D. 136, saying in the 
latter case that Section 5 reflected the desire of Congress to 
protect “unwary but innocent purchasers” of land from 
railroads (p. 139). 

Until the present case was decided, Section 5 has always 
been liberally construed in favor of the bona fide purchaser. 
In an early opinion explaining the Act, the Attorney Gen¬ 
eral on November 17, 1S87 said that the “whole remedial 
part of the law was passed with recognition of the fact that 
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railroads had sold lands to which they had no just claims” 
and Congress wanted “to relieve from loss” such bona fide 
purchasers. 6 L.D. 272, 275; 19 Op. Atty. Gen. 68, 71. The 
Department itself described an applicant under Section 
5 in these terms: 

“There is no more favored suppliant, no party to 
whose prayer a court of equity more readily grants all 
the relief within its power, than one who has for value 
purchased from one believed to have title.” California 
& Oregon Land Co. et al. (1905), 33 L.D. 595, 599. 

This Court has said of Section 5 of the 1887 Act: 

“The Act of 18S7 is a remedial one, and should be 
so construed as to completely carry out the beneficial 
end sought to be accomplished and to prevent a failure 
of the remedy. Tt should consequently, under the 
general rule of interpretation be liberally construed.” 
U.S. ex rel Givens v. Work (1926), 56 App. D.C. 330, 
13 F. 2d 302, 303, cert. den. 273 U.S. 711, 71 L. Ed. 853. 

In accordance with this policy of liberal construction of 
Section 5, rights acquired by a bona fide purchaser have 
been held to carry over to a subsequent bona fide transferee 
and his heirs, and it is immaterial whether the transferee 
purchased the land before or after the day of approval of 
the Act. See Sethman v. Clise (1893), 17 L.D. 307: Truelson 
et al. v. Campbell (1899), 29 L.D. 294; U.S. ex rel Givens v. 
Work , supra; U.S. v. Southern Pacific R. Co. (1902), 184 
U.S. 49, 55, 46 L. Ed. 425. Lands are subject to purchase 
and patent under Section 5 if they were included within 
either the primary or indemnity limits of the grant, so long 
as, upon final adjustment of the railroad grant, no patent 
to the land was issued to the railroad. See Pierce et al. 
v. Musser-Sauntry Co., supra; Schneider v. Linkswiller et 
al. (1898), 26 L.D. 407; Swineford et al. v. Piper (1894), 
19 L.D. 9. 

The question of knowledge of mineral value of land be¬ 
comes important in construing Section 5 solely as an ele¬ 
ment of the definition of a good faith purchaser. The 
Department held in Miller v. Tacoma Land Company 
(1900), 29 L.D. 633, 635 that a deed from the railroad alone 
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created a presumption of good faith purchase which could 
be rebutted only by showing (a) absence of valuable con¬ 
sideration, (b) proved knowledge of the railroad’s want 
of title at the time of purchase, or (c) proved knowledge 
of the mineral character of the land at the time of purchase. 
As to (c), this test of a good faith purchaser under Section 
T) was clearly stated in Clogston v. Palmer (1903), 32 L.D. 
77. There Clogston protested issuance of an unrestricted 
patent to a Section 5 purchaser named Palmer on the ex¬ 
press ground that at the time of the patent application the 
land was known to have mineral value. The Secretarv of 
Interior rejected this contention and said that the “known 
character of the land at the date of the purchase from the 
company is # * * the determining factor in any controversy 
involving the character of the land applied for under the 
provisions of said section” (p. 82). He added that to 
except lands from purchase under Section 5 “it must ap¬ 
pear that the lands were of known mineral character at the 
date of the sale by the land-grant company and therefore 
were such that the purchaser should have known at the; 
time of his purchase that they were excepted from the grant 
to the railroad company” (p. 82). He pointed out that 
there was not even an allegation that O’Neill, the original 
bona fide purchaser from the railroad, nor Palmer, the 
patent applicant, knew at the time of their respective pur¬ 
chases that the land was valuable for minerals (p. 80). To 
the same effect see U. S. v. Central Pacific R.R. Co. et al 
(0.0., N.D. Oalif., 1898), 84 Fed. 218; Hutton et al. v. Forbes 
(1902), 31 L.D. 325. Also see XJ. S. v. Winona & Ft. Peter 
Railroad Co. et al. (1S97), 165 U.S. 463, 41 L. Ed. 789, U. S. 
v. Southern Pacific R. Co., supra. 

In the light of these early decisions it is significant that 
the Department has never changed its original instructions 
setting forth the procedure to be followed and the proof 
required in applications to purchase under Section 5 (.T. 
App. 96). These instructions, issued on February 13, 1889, 
have been referred to as controlling as recently as 1947 in 
the case of Martin v. Lord et al. (Feb. 19,1947), 59 T.D. 435, 
436, where the Department upheld a Section 5 right to pur- 
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chase an undivided half interest in land, saying “ * * * 
applications under this section are governed by the Depart¬ 
ment’s Regulations of February 13, 1889, 8 L.D. 348, 351, 
43 CFR 273.5 * * # 

From the history of the 1887 Act, the administrative and 
judicial interpretations of the Act, and the facts, it is ap¬ 
parent that Anderson was exactly the type of individual 
Congress sought to benefit by the enactment of Section 5. 
lie acquired title in 1897 in good faith from a bank whose 
title derived from an 1879 good faith purchase from a land 
grant railroad. Anderson applied for a patent six years 
after the railroad land adjustment had been completed, and 
the Commissioner of the General Land Office held that he 
was entitled to the patent upon payment of the going gov¬ 
ernment price per acre and publication of notice. He pub¬ 
lished the notice, paid the money, and complied with all 
administrative requirements by October 26, 1936. Neither 
in 1879 when the first bona fide purchase occurred, nor in 
1897 when Anderson bought, nor in 1936, was the land 
known to have actual or prospective mineral value. Ander¬ 
son was as much a bona fide purchaser entitled to fee 
simple absolute title in October, 1936 as was Palmer in the 
Clogston v. Palmer case, supra. If anything, his equities 
had improved by long and open possession of the land 
under claim of absolute title. Section 5 was passed by 
Congress for the express purpose of permitting someone 
like Anderson to receive absolute title to his land. 

B Enactment of the 1914. 1920 and 1935 Mineral Acts Was Not In¬ 
tended to Change Rights Conferred by Section 5 of the 1887 
Statute. 

The Court below seemed to feel that whatever rights 
may have been conferred by Section 5 of the 1887 Act were 
modified or withdrawn by the subsequent enactment of the 
1914, 1920 and 1935 Mineral Acts (J. App. 54), at least to 
the extent that an unrestricted patent could not be issued 
without reservation of mineral rights to the government. 
The Judge gave no reasons for this feeling, but said merely 
that “I am going to deny the [plaintiffs’] motion for sum¬ 
mary judgment on the basis of the Act of 1914 and the Min- 
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eral Leasing Act of 1920” (J. App. 54). In the context of the 
argument, the only interpretation which can be given his 
comment is that he considered the mineral acts deprived 
Anderson of a right to patent without reservation of min¬ 
eral rights regardless of the time that mineral value was 
discovered. It had been conceded throughout argument, by 
stipulation and in briefs, that there had been no intima¬ 
tion of actual or prospective mineral value until after Oc¬ 
tober 26, 1936 (J. App. 22). Accordingly, it becomes im¬ 
portant to determine if these mineral acts were intended 
to modify Section 5 rights. Such a determination requires 
an examination of the history of the relevant land laws, 
mineral and non-mineral, since the Civil War. 

As has already been stated, the tract of land involved 
in this case lies within the 20-mile limit of the odd section 
grant embraced by the Act of July 1, 1S62 (12 Stat. 489) 
and the Act of July 2, 1S64 (13 Stat. 356). Those acts, like 
others providing for grants of land to States or corpora¬ 
tions to aid in the construction of railroads, provide that 
all mineral lands other than coal and iron lands shall be 
excepted from the operation of the grants therein. 

The intent of Congress to distinguish between mineral 
and non-mineral lands within the public domain was like¬ 
wise manifested in other early legislation dealing with the 
disposal of public lands. Mineral land exceptions were 
generally contained in Congressional grants of public lands 
to States for universities and schools, for the construction 
of public buildings, and for other works of internal im¬ 
provement. See Deffeback v. Hawke (1885), 115 U.S. 392, 
400-401, 29 L. Ed. 423, 425. Likewise, the Preemption Act 
of September 4, 1841 (5 Stat. at L. 453) and the Homestead 
Act of May 20,1862 (12 Stat. at L. 392), as amended by the 
Act of June 21, 1866 (14 Stat. at L. 66), both of which pro¬ 
vided for the disposal of public lands to individual claim¬ 
ants, specifically excepted mineral lands from the operation 
thereof. However, due largely to a controversy over 
whether the public mineral lands should be subject to a 
leasing and royalty system with title retained by the Gov¬ 
ernment or whether the proposed system should permit 
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outright acquisition of title from the government, it was not 
until 1S66 that general legislation was passed dealing with 
the disposition of public mineral lands—that is, lands which 
were known to be mineral and which for that reason had 
prior thereto been withheld from sale or grant.* Ivanhoe 

* Notwithstanding the mineral exception clauses, it has always been possible 
under a non-mineral land law to acquire full legal title to Government lands 
which are actually valuable for minerals. Theoretically, any tract of land 
may sometimes prove to be valuable for minerals. Therefore, in order to lend 
certainty to land titles where the land was later found to be actually valuable 
for minerals, it was necessary for the Department of the Interior and the 
Courts to interpret these mineral exceptions as applicable only to land 
11 known to be valuable for minerals” and to formulate a general rule as to 
the time when the mineral character of the land must be known in order to 
prevent the Government’s title from passing under a non-mineral land law. 
The general rule, which has always been followed and which will be more 
fully discussed later, is that if the land is not known to be valuable for 
minerals as of the time that the patent claimant becomes vested with equitable 
title bv virtue of having complied with all of the requirements of the particular 
non-mineral land statute under which he claims, no subsequent discovery of 
minerals can serve to divest him of his right to full legal title to the land. 
See Wyoming v. United States (1021), 255 TT.S. 4S9, 65 L. Ed. 742. 

However, the railroad land grant acts and the Adjustment Act of 1887 
gave rise to two exceptions to the general rule, one exception pertaining to 
the railroad company grantee and the other to a bona fide purchaser from 
a railroad company and his bona fide transferees. 

The rule as to a railroad company was established in Harden et al. V. 
Northern Pacific Railroad Company (1894), 154 TT.S. 288, 38 L. Ed. 992, in 
which the court construed the railroad land grant act of July 2, 1864 (13 Stat. 
356) which granted land to the Northern Pacific Railroad Company to aid in 
the construction of a railroad. In that case the court held that if any lands 
which would otherwise pass to the railroad under the grant were found to be 
mineral in character at any time before the issuance of a patent to the railroad, 
such lands were excepted from the grant so as to prevent the railroad company 
from getting title. 

The rule as to a bona fide purchaser under section 5 of the adjustment 
act of 1S87—namely, that the purchaser was entitled to full legal title if the 
land was not known to be mineral at the time of the bona fide purchase, 
regardless of its known mineral character at the time of the patent applica¬ 
tion—was established by the courts and the Department subsequent to the 
decision in the Harden case. U.S. v. Central Pacific H.R. Co. et al. (1898), 
supra; Hutton et al. v. Forbes (1902), supra; Clogston v. Palmer (1903), 
supra. 

Both of these exceptions to the general rule grew out of the special equities 
and practical considerations involved in adjusting railroad land grants. In 
establishing the rule applicable to a railroad company which is much stricter 
than the general rule, the Supreme Court in the Barden case was clearly 
influenced by the fact that the area of the railroad grant involved was nearly 
equal to that of Ohio and New York combined, that the land was eoncededly 
valuable for gold and silver and other valuable metals, and that to give title 
to the railroad company would “ render the plaintiff corporation imperial in 
its resources—one that would far outshine ‘the wealth of Ormus and of Ind.’ ” 
(154 U.S. at 331). In arriving at the rule under section 5 of the 1887 act 
applicable to a bona fide purchaser from a railroad company and his bona 
fide transferees, which is more lenient than the general rule, the Department 
and the Courts were merely giving effect to a clear Congressional intent that 
the 1S87 act should be liberally, rather than restrictivelv, construed so as to 
give every possible protection to the full title of these innocent but unwary 
purchasers. 
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Mining Company v. Keystone Consolidated Mining Com¬ 
pany (1880), 102 U.S. 167, 172-174, 26 L. Ed 126, 127-128. 

The first general mineral law was the statute of July 26, 
1866 (14 Stat. 251). That act, as well as the Act of May 
10, 1872 (17 Stat. 91) which superseded it, permitted out¬ 
right title to known mineral land to be acquired from the 
government at nominal prices, provided that certain re¬ 
quirements were met by the patent applicant. Thus, be¬ 
ginning in 1S66, Congress established “a complete system 
for the sale and other regulation of its mineral lands, so 
totally different from that which governs other public lands 
as to show that it could never have been intended to sub¬ 
mit them to the ordinary laws for disposing of the territory 
of the United States.” Ivanhoe Mining Company v. Key¬ 
stone Consolidated Mining Company, supra, 102 U. S. at 
174. See also Del Monte Mining & Milling Company v. 
Last Chance Mining & Milling Company (1898), 171 U. S. 
55, 43 L. Ed. 72. 

The Mineral Act of May 10, 1872 was in effect when 
Congress passed the Adjustment Act of March 3, 18S7. 
Yet, in construing Section 5 of the Adjustment Act, it was 
never held by either the Courts or the Department of the 
Interior that a bona fide purchaser’s rights thereunder 
were in any way governed by the provisions of the mineral 
act.* The two laws had nothing to do with each other. 
They pertained to entirely different matters and were never 
even considered to be in any way complementary. If the 
mineral land was not known by the purchaser to be valu¬ 
able for minerals at the time of purchase from the railroad 
company, he, or his transferees, if also bona fide, were en¬ 
titled to a patent conveying full legal title. Thus, in 
Hutton, et al. v. Forbes, supra, it was said (31 L. D. at 
329): 

* * Mineral lands being expressly excluded from 
the grant to the Southern Pacific Company, if the lands 

# The greatest emphasis must be placed on the fact that the Department’s 
ruling in this case stands alone. Prior to this case the Department had never 
even mentioned the provisions of any mineral act in connection with the rights 
of a bona fide purchaser under Section 5 of the 1S87 Act. Why the Depart¬ 
ment suddenly departed from its own precedent and refused to follow the law 
in the instant case cannot be ascertained. 
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here involved were known to be mineral at the date 
of their purchase from the Company by Baker it can 
not be held that he was a purchaser in good faith. If 
they were not then known to be mineral lands, no sub¬ 
sequent discovery or development of minerals upon 
them could affect the question of the good faith of his 
purchase .” (Emphasis supplied). 

In other words, a purchaser’s right to a patent was in no 
way governed by the requirements of the mineral act then 
in effect, but solely by the provisions of the Adjustment 
Act of 1887, itself. 

The Act of July 17, 1914, c. 142 (38 Stat. 509, 30 IT. S. 
C. A. Sec. 121) is entitled “An act to provide for agricul¬ 
tural entry of lands, withdrawn, classified, or reported as 
containing phosphate, nitrate, potash, oil, gas, or asphaltic 
minerals.” It provides that lands withdrawn, classified 
or reported as valuable for such minerals may be entered 
and purchased, if otherwise available, under the non- 
mineral land laws of the United States, subject, however, 
to a reservation to the United States of their mineral de¬ 
posits, together with the right to prospect for, mine, and 
remove the same (Add. 48). On March 20, 1915, the 
Department issued its regulations promulgated under the 
Act of July 17, 1914 (44 L. D. 32). 

The Mineral Leasing Act of February 25, 1920, c. 85 (41 
Stat. 437, 30 U. S. C. A. Sec. 181) provides for the explora¬ 
tion and disposition of certain mineral deposits, including 
oil and gas, in lands owned by the United States, which 
lands may have been or may be disposed of under the 
laws reserving such deposits to the United States. This 
statute, as appears clearly from its title and contents, does 
not apply to nor is it concerned with issuance of land pat¬ 
ents, but only to leases of mineral deposits owned by the 
government. 

Section 17 of the 1920 Act, as amended by Section 1 of 
the Act of August 21, 1935, c. 599 (49 Stat. 676, 30 U. S. 
C. A. Sec. 226), authorizes the Secretary to issue oil and 
gas leases with competitive bidding when the land is 
“known or believed to contain oil or gas deposits”, or is 
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“within any known geological structure of a producing oil 
or gas field”, and to issue such leases without competitive 
bidding to the first qualified applicant when the land is “not 
within any known geological structure of a producing oil 
or gas field” (Add. 50-54)* 

Section 20 of the Act of February 25, 1920 reads in part 
as follows (30 U. S. C. A. Sec. 229): 

“Preference right to permits or leases of claimants 
of lands bona fide entered as agricultural land; terms 
and conditions. 

“In the case of lands bona fide entered as agricul¬ 
tural, and not withdrawn or classified as mineral at the 
time of entry, but not including lands claimed under 
any railroad grant, the entryman or patentee, or as¬ 
signs, where assignment was made prior to January 1, 
1918, if the entry has been patented with the mineral 
right reserved, shall be entitled to a preference right 
to a permit and to a lease, as herein provided, in case 
of discovery; * * 

On March 11, 1920 the Department of the Interior pro¬ 
mulgated its Oil and Gas Regulations under the Act of 
February 20, 1920, 47 L. D. 437. The regulations set forth 
the rules governing the issuance of permits to prospect for 
oil and gas on land “wherein such deposits belong to the 
United States and are not within any known geological 
structure of a producing oil and gas field” and the rules 
applicable to the issuance of oil and gas leases to land 

* Originally, Section 13 of the Act of February 25, 1920 authorized the 
Secretary of the Interior to grant any qualified applicant a prospecting per¬ 
mit which would give him an exclusive right, for a period not exceeding two 
years, to prospect for oil or gas on land not exceeding 2,560 acres, provided 
that the land was not situated within any known geological structure of a 
producing oil or gas field. The Act of August 21, 1935 amended Section 13 
of the Act of February 25, 1920 to read as follows (49 Stat. 674): 

“* * * Xo prospecting permit shall be granted upon any application 
filed after ninety days prior to the effective date of this amendatory 
Act [August 21, 1935]. * * * Provided further, That any application 
for any prospecting permit filed after ninety days prior to the effective 
date of this amendatory Act [August 21, 1935] shall be considered as an 
application for lease under section 17 hereof. * * *” 

Thus, the practice of issuing prospecting permits, authorized by Section 13 of 
the Act of February 25, 1920, was replaced by that of issuing leases without 
competitive bidding, as authorized by Section 17 of that act as modified by 
the Act of August 21, 1935. Wann v. Ickes (1937), 67 App. D. C. 291, 92 F. 
2d 215; Department's Instructions of August 28, 1935, 55 I. D. 339; J. E. 
Smith (On Rehearing) (1935), 55 I. D. 382, 384. 
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“within known geological structures of producing oil and 
gas fields” (47 L. D. at 437, 446). These regulations, like 
the 1920 Act itself, have no application to the issuance of 
land patents. Paragraph 12(c) of the Regulations con¬ 
cerns the procedure to be followed in determining the pref¬ 
erence right to an oil and gas permit under Section 20 of 
the 1920 Act in cases where the land “is covered by an un¬ 
patented non-mineral entry without a reservation of the 
oil and gas content to the Government” (J. App. 79). 

The Acts of July 17, 1914 and February 25, 1920 must 
be read together, each as the complement of the other, and 
as so read they disclose an intention to no longer treat 
certain mineral lands, including oil and gas lands, as entire¬ 
ties or single estates but, rather, to divide them into two 
estates for the purpose of disposal. The title to the sur¬ 
face may be acquired from the government, but only leasing 
rights may be acquired to the mineral deposits, title to 
latter remaining in the government. Bourdieu v. Seaboard 
Oil Corporation of Delaware (1940), 100 P. 2d 528, 3S Cal. 
App. 2d 11. But this development in the Government’s 
mineral policy discloses no intent at any point to change 
or extinguish the rights conferred by such remedial legis¬ 
lation as Section 5 of the 1SS7 Act under which appellants 
claim a right to an unrestricted patent. This is clear from 
the legislative histories of the various mineral acts which 
make no reference whatever to the 1887 Act. By the same 
token, the 1887 Act, as well as its legislative history, makes 
no reference to the mineral acts which were in effect at 
that time. 

In reaching the conclusion that the mineral acts had 
deprived Anderson of mineral rights, the Secretary of 
the Interior referred to his decision in Clogston, et al. v. 
Palmer, supra, wherein he had quoted a statement of the 
Supreme Court in Ramsey v. Tacoma Land Company 
(1905), 196 U. S. 360, 363, 49 L. Ed. 513, 514, to the effect 
that the 1S87 Act “is not a curative one, confirms no title, 
but simply grants a privilege.” However, the Secretary 
neglected to quote further from the Clogston decision which 
continued as follows (32 L. D. at 83): 



“At the time, however, of the enactment of section 
twenty-four of the act of March 3, 1891, the right con¬ 
ferred by section five of the act of March 3, 1887, was 
an existing right, hence the provisions of section 
twenty-four should not be construed to affect injuri¬ 
ously or take away such right unless the intention to 
do so is clearly expressed (Sutherland, Stat. Const. 
Sec. 4S1). There is nothing in the section from which 
it may be inferred that Congress did intend that the 
right previously conferred by said section five should 
be disturbed .’ 9 

We submit the fundamental cause for the confusion of 
both the Secretary and the Court below is their failure to 
distinguish in this case between the effect of the mineral 
land laws on the reciprocal rights and duties of a railroad 
grantee and the government created by the land grant 
acts, and on those of a bona fide purchaser and the gov¬ 
ernment created by the Adjustment Act of 1SS7. Yet these 
two sets of rights and duties are entirely different and, 
except in this case, have always been treated differently by 
the Secretary and the courts. In the case of a railroad 
grantee the rule has always been that mineral lands are 
excluded from the operation of the grant if mineral value 
is discovered at any time before issuance of the patent. 
See Barden, et al. v. Northern Pacific Railroad Company, 
supra. But as the Secretary ruled in the Clogston case, 
supra, the test as to reservation of mineral rights when an 
individual bona fide purchaser under section 5 of the act 
of 1887 applies for a patent is whether there was knowl¬ 
edge of mineral value at the time of the bona fide purchase. 

The Secretary consistently recognized this difference 
until the decision in the present case. His sudden deter¬ 
mination that the provisions of the 1914 and 1920 Mineral 
Acts were intended by Congress to modify the 1887 Act is 
supported by neither logic, legislative history, nor his own 
prior and subsequent decisions in similar cases. 

The truth is that the Secretary in the December 31, 1936 
decision in this case simply forgot the important distinction 
between railroad grantees and bona fide purchasers within 
the terms of Section 5 of the 1S87 Act. The decision refers 
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to Departmental instructions of September 17, 1925 (51 
L. D. 196) as controlling, but those instructions only pro¬ 
vided that the Mineral Acts of 1914 and 1920 were ap¬ 
plicable to railroad grantees. The Department had held 
in the Northern Pacific Railway Company case (1922), 48 
L. D. 573, that the 1914 Mineral Act did not apply to a rail¬ 
road grantee so as to allow the latter to receive a restricted 
patent to known oil lands. Doubtful of its decision some 
years later, it asked the Attorney General for an opinion. 
On August 29, 1925 he advised Interior that in accordance 
with the principle of the Barden case, supra, which he cited, 
a railroad grantee was not entitled to an unrestricted patent 
if the land was known to be mineral at any time before issu¬ 
ance of the patent; however, the railroad grantee was en¬ 
titled to a restricted patent to such land. (34 Op. Atty. Gen. 
535). The Department’s own instructions of September 
17, 1925, issued pursuant to the Attorney General’s opin¬ 
ion, recognized that the opinion was limited to the effect 
of the 1914 and 1920 Mineral Acts on railroad grantees be¬ 
cause the instructions referred to railroad grantees only 
and no changes whatever were made in the instructions 
adopted under Section 5 of the 1887 Act as far back as 
1889. 

The Secretary had not been so confused in 1931 when 
he issued an unrestricted patent to Sarah Barton (G. L. 0. 
03052, Patent No. 1045134), which was long after the 
passage of the Mineral Acts of 1914 and 1920, the Attor¬ 
ney General’s Opinion of August 29, 1925, supra 7 and the 
Department’s Instructions of September 17, 1925, supra. 
Sarah Barton applied under Section 5 of the 1887 Act for 
a patent to certain lands in Wallace County, Kansas. Al¬ 
though there was widespread oil and gas activity in Wallace 
County in 1931, (J. App. 98) and the “nonoil and nongas 
character of the land” had not been “conclusively deter¬ 
mined”, the Department made no effort to classify, with¬ 
draw or report the land as valuable for minerals “either 
actually or prospectively”. Instead, an unrestricted pat¬ 
ent without mineral reservation was issued to Mrs. Barton 
on March 26, 1931, evidently because the Department, con- 
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sistent with its earlier decision in the Clogston case, still 
felt that a bona fide applicant’s right to an unrestricted pat¬ 
ent under Section 5 was determined as of the time of the 
original bona fide purchase from the railroad, rather than 
on the basis of knowledge of possible mineral value at the 
time the patent application was submitted. 

Thus, it is clear that neither the Attorney General’s rul¬ 
ing of August 29, 1925, supra, nor the Department’s in¬ 
structions of September 17, 1925, supra, nor the events 
giving rise to them, concerned in the slightest degree the 
rights of a bona fide purchaser under Section 5 of the Act 
of March 3, 1S87. Thev onlv concerned the extent to which 
the rights of a railroad grantee to unpatented land within 
the place limits of a railroad grant were modified by the 
Acts of July 17, 1914 and February 25, 1920. See W. E. 
Staunton and Lee Simonsen (1921), 48 L. D. 175. 

It is inconceivable that the Department could decide cases 
under Section 5 of the 1S87 Act both before and after en¬ 
actment of the 1914 and 1920 Mineral Acts ( Hutton, et al. 
v. Forbes, supra and Clogston v. Palmer, supra, before, and 
Sarah Barton, supra, after) without analysis of the Min¬ 
eral Acts if they had been thought to be pertinent. There 
were mineral laws before 1914 and there have been mineral 
laws since, but never except in this case has the Department 
allowed the existence of such laws to destroy the liberal 
purposes of the 1887 Act. The rule hitherto consistently 
followed was expressed in the initial decision in this case 
by the Commissioner of the General Land Office in the fol¬ 
lowing language (J. App. 66): 

“A right to purchase under Sec. 5 of the act of 
March 3, 1887, carries with it the right to minerals in 
the land, provided the original purchaser from the 
beneficiary of the grant did not know of the mineral 
character of the land at the time of such purchase. 
32 L. D. 77: 31 L. D. 325. There is no evidence of such 
knowledge of mineral character on the part of Albert 
E. Warren, the original purchaser. As Anderson un¬ 
der his application would have a right to any oil and 
gas discovered, Buckholts can gain nothing from his 
lease application 06362, being for oil and gas which 
would, if discovered, actually be Anderson’s.” 



25 


The earlier statute should not be abrogated by reckless 
assumptions of meanings in subsequent unrelated statutes 
which are absolutely silent as to any Congressional intent 
to modify or alter the earlier statute. We submit the Sec¬ 
retary exceeded his authority and the Court below erred 
in holding that the Mineral Acts of 1914 and 1920 had any 
effect on the 1887 Act. 

II. As of October 26, 1936, Anderson Was Entitled to Issuance of 
An Unrestricted Patent Regardless of Whether the Acts of 
1914 and 1920 Are Considered as Modifying the Act of 1887. 

A. By Compliance With All Statutory and Administrative Conditions of 
the Department of the Interior on October 26. 1936, Anderson Became 
Vested With Full Equitable Title to the Land. 

The Court below completely failed to grasp the signifi¬ 
cance of the equitable title principle. Apparently it was 
unimportant to the Court when mineral value was first 
suspected or discovered. The Court, in effect, took the 
position that so long as the physical issuance of a patent 
had not yet occurred, the Department could reserve mineral 
rights to the Government by invoking the Mineral Acts of 
1914 and 1920 (J. App. 54). In the simplest terms, this 
is not the law and never has been. Even on the theory 
that the 1914 and 1920 Mineral Acts can be interpreted as 
modifying Section 5 rights in a proper case, it has never 
before been held that a mineral reservation may be imposed 
after vesting of full equitable title. 

On July 20, 1936 Anderson filed his application to pur¬ 
chase the land in accordance with Section 5 of the 1887 
Act. On August 21, 1936 the Commissioner of the Gen¬ 
eral Land Office held that Anderson had met all the require¬ 
ments of a bona fide purchaser under Section 5 of the 1887 
Act and was, therefore, entitled to a land patent without 
reservation of minerals to the United States upon payment 
of $200.00, being the purchase price of the land at the rate 
of $1.25 per acre, and the publication of notice for the re¬ 
quired time (J. App. 65). Acting under the instructions 
of the General Land Office, Anderson published notice, 
filed proof of publication, paid over the sum of $200.00 and 
received General Land Office Receipt No. 1679003 (J. App. 
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21). These requirements were discharged by Anderson as 
of October 26, 1936 (J. App. 21). On that date he had 
complied with every requirement of the statute itself, the 
Department’s instructions promulgated thereunder (J. 
App. 96), and the General Land Office’s directions as to 
publication of notice and payment of the purchase price. 
Not one thing remained to be done by Anderson, the pat¬ 
ent applicant. And as of that date the land in question 
had never been reported or known to be actually or pros¬ 
pectively valuable for minerals. Hence there was no oc¬ 
casion to consider the applicability of the 1914 and 1920 
Mineral Acts. 

It is an uncontroverted rule of law that when a patent 
applicant has complied with all of the terms and conditions 
of the statute under which he claims, he thereupon becomes 
vested with full equitable title to the land. At that time, 
the land becomes his and his alone, and the Government 
thereafter merely holds the bare legal title in trust for him. 
This was laid down as a legal principle in the case of Lytle, 
et al. v. Arkansas, et al. (1850), 9 How. 314, 333, 13 L. Ed. 
153, 160, and has ever since been adhered to. See also 
Wirth v. Branson, et al. (1S78), 98 U. S. US, 25 L. Ed. 86; 
Cornelius v. Kessel (1882), 128 U. S. 456, 32 L. Ed. 4S2; 
Benson Mining & Smelting Co. v. Alta Mining & Smelting 
Co. (1892), 145 I T . S. 428, 36 L. Ed. 762; Payne v. Central 
Pacific R. Co. (1921), 255 U. S. 228, 65 L. Ed. 598; Payne v. 
New Mexico (1921), 255 U. S. 367, 65 L. Ed. 680; Wyoming 
v. United States, supra. 

Of the cited cases, language in Benson Mining & Smelting 
Co. v. Alta Mining & Smelting Co., supra, which presented 
the question of when, under the public land laws, a right 
to land becomes vested, well illustrates the principle. There 
the Supreme Court said (145 U. S. at 431-432): 

“* * * when the price is paid the right to a patent 
immediately arises. If not issued at once, it is because 
the magnitude of the business in the Land Department 
causes delay. But such delay, in the mere administra¬ 
tion of affairs, does not diminish the rights flowing 
from the purchase, or cast any additional burdens on 
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the purchaser, or expose him to the assaults of third 
parties. ” 

In Cornelius v. Kessel, supra, one Davidson, through 
whom defendant claimed, entered a tract of public land 
subject to entry, complied with all the necessary terms and 
conditions, paid the purchase price to the receiver of the 
Land Department and obtained a receipt therefor. The 
following year the General Land Office cancelled Davidson’s 
entry, and subsequently issued a patent to one Puffer, un¬ 
der whom plaintiff claimed. In an action for possession of 
the land, the Supreme Court affirmed a judgment for de¬ 
fendant, stating (128 U. S. at 460-461, 463): 

“* * * When the tract, which was subject to entry, 
was thus purchased and paid for, it ceased to be sub¬ 
ject to the disposal of the United States; it was not in 
equity their property. [Citing cases] The legal title, 
it is true, was retained by them, but they held it as 
trustee for the benefit of the purchaser; and thev 
were bound upon proper application to issue to him 
a patent, therefor. If from inadvertence or mistake 
as to their rights, or other cause, they afterwards con¬ 
veyed that title to another, the grantee with notice took 
it subject to the equitable claim of the first purchaser, 
who could compel its transfer to him. In all such 
cases a court of equity will convert the second pur¬ 
chaser into a trustee of the true owner and compel 
him to convey the legal title. [Citing cases] 

# * # 

“* * * The interest of Davidson in the tract, which 
embraces the premises in controversy, acquired by him 
by his entry, was not lost or impaired by the order 
directing its cancellation. That order was illegally 
made, and those claiming under him can stand upon 
the original entry and are not obliged to invoke the 
subsequent reinstatement of the entry by the Commis¬ 
sioner. As that entry, with the payment of the pur¬ 
chase money, gave Davidson a right to a patent from 
the United States, his heirs are entitled to a conveyance 
of the legal title from those holding under the patent 
wrongfully issued to Puffer.” 

Because it involved discovery of mineral value after 
equitable title had vested, the case of Wyoming v. United 



States, supra, is especially noteworthy. The Court sus¬ 
tained the right of the State of Wyoming to land selected 
in accordance with a proposal of Congress that the State 
select other lands in lieu of land passing under a school- 
land grant which might be included within a public reser¬ 
vation. The Court held that by compliance with the terms 
of the proposal, the State became vested with equitable title 
to the selected lieu land and that the Secretarv of the In- 
terior could not reject or disapprove such selection because 
of a subsequent withdrawal of the selected lands and sub¬ 
sequent oil discoveries in that vicinity, stating (255 II. S. 
at 497): 

“* * * Acceptance of such a proposal, and full com¬ 
pliance therewith, confer vested rights which all must 
respect. Equity then regards the state as the owner 
of the selected tract * * V’ 

The decision in the Wyoming case is particularly impor¬ 
tant for its exhaustive review of many prior cases dealing 
with the doctrine of equitable title under the public land 
laws, and the legal significance of events occurring subse¬ 
quent to the vesting of equitable title.* 

The equitable title which passes to one who has per¬ 
formed all of the conditions required of him by the specific 
public land law under which he claims may be sold, con- 


* Many of the decisions lay special emphasis on the payment of the pur¬ 
chase price and the issuance of a receipt therefor, but that is only because 
the payment is usually the last requirement to be fulfilled by the patent ap¬ 
plicant, as in the instant case. Thus, in United States v. Detroit Timber <$• 
Lumber Co. (1906), 200 U. S. 321, 30 L. Ed. 499, where the Court inquired 
as to the significance of a receiver’s receipt and the effect of a cancellation 
thereof by the Land Department, it was said (pp. 337-338): 

“* * * The receipt is an acknowledgment by the government that it 
has received full pay for the land, that it holds the legal title in trust 
for the entryman, and will in due course issue to him a patent. He is 
the equitable owner of the land. * * *” 

And in Teller v. United States (C. C. A., 8th Cir., 1902), 117 Fed. 577, 
where one Mullison had paid for the land and obtained a receiver’s receipt, 
the Court held that (p. 5S1): 

“* * * Upon the payment for the land by Mullison on June 22, 1S98, 
when he obtained the receiver’s certificate receipt entitling him to a patent 
for the land, Mullison became the equitable owner of the land in fee, with 
the absolute, unrestricted right to use and exercise dominion over it; and 
the holding by the government of the naked title till its patent to Mullison 
could issue was a holding in trust for Mullison. * * *” 
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veyed, mortgaged, leased, inherited, and is subject to taxa¬ 
tion and all the other incidents of private ownership, even 
though there has been no formal conveyance of the legal 
title by the issuance of a patent. United States v. Detroit 
Timber & Dumber Co., supra; Stimson v. Clarke (Cir. Ct., 
D. Wash., N. D., 1891), 45 Fed. 760; Pepper v. Scott (C. C. 
A., 8th Cir., 1931), 53 F. 2d 202. 

With the exception of this case, the Secretary of the In¬ 
terior has always recognized and applied the rule that when 
a claimant has done all he is required to do to obtain a 
patent, he acquires a vested right to the land. Thus, in 
Kern Oil Co., et al. v. Clarke (1901), 30 L. D. 550, the Sec¬ 
retary said (p. 556): 

“* * * j n j.jj e disposition of the public lands of the 
United States, under the laws relating thereto, it is 
settled law: (1) That when a party has complied with 
all the terms and conditions necessary to the securing 
of title to a particular tract of land, he acquires a 
vested interest therein, is regarded as the equitable 
owner thereof, and thereafter the government holds 
the legal title in trust for him * * 

Under the well-established rule followed by the courts 
and the Interior Department in their decisions, Anderson 
acquired a vested interest in, and became the equitable 
owner of, the land in controversy on October 26, 1936 when 
he discharged all the requirements of section 5 of the 1887 
statute and the Department’s instructions promulgated 
thereunder. By publication of notice and payment of the 
purchase price, he did everythng that was necessary for 
him to do to entitle him to an unrestricted patent. There¬ 
after, the government had only the bare legal title which 
it held in trust for Anderson, and no subsequent discovery 
or suspicion of mineral value could serve to divest him 
of equitable title and his right to full legal title. 
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B. Failure of the Secretary to Issue a Patent in No Way Affected Andor- 
son's Right to An Unrestricted Patent Conveying Full Legal Titlo 
After Equitable Title Had Vested. 

When Anderson had done all that was required of him 
to entitle him to a patent to the land, the fact that the 
Secretary failed to formally approve his application and 
refused to issue an unrestricted patent in no way affected 
Anderson’s equitable interest in the land. Anderson’s right 
to a patent depended not upon what was done by the Sec¬ 
retary but upon what ought to have been done by him, 
and the Secretary’s failure to issue the unrestricted patent 
could not postpone or defeat the vesting of full equitable 
title in Anderson. Smith, et al. v. Bonifer, et al. (C. C., D. 
Ore., 1904), 132 Fed. 8S9, 891. The Court below seemed 
to be unaware of this principle and, by implication at least, 
held that the Secretary could reverse a General Land Office 
determination regardless of the vesting of equitable title. 

When equitable title vested in Anderson, the Secre¬ 
tary had no power thereafter to deprive him of an un¬ 
restricted patent. The execution of the public land laws 
is within the jurisdiction of the Interior Department and 
under the supervision and direction of the Secretary, but 
neither the general jurisdiction nor the supervisory power 
of the Secretary is unlimited nor can they be arbitrarily 
exercised to deprive a person of land lawfully entered and 
paid for. Cornelius v. Kessel, supra. Once equitable title 
has actually vested, the Secretary has no power to destroy 
it. Kern Oil Co., et al. v. Clarke, supra. 

Conceding that the Secretary had the right and author¬ 
ity to determine whether the land was known to be mineral 
on October 26, 1936, the date on which Anderson did all 
he was required to do to entitle him to a patent, neverthe¬ 
less, in such a determination the Secretary was restricted 
to ascertaining that single fact, whether on that date the 
land was known to be mineral. His decision, based on a 
report made at his direction on the condition of the land 
eight months after Anderson had paid for the land and com¬ 
pleted his proofs, and his refusal to approve Anderson’s 
application for a patent and to issue an unrestricted pat¬ 
ent were entirely arbitrary and beyond the supervisory and 
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directive authority of the Secretary. Such unauthorized 
action could not impair or destroy the unrestricted equitable 
title which Anderson had acquired in the land. One who 
has acquired vested rights in land purchased from the gov¬ 
ernment pursuant to public land laws of the United States 
cannot be divested of such rights by mere arbitrary pro¬ 
nouncements of officers of the Interior Department or of 
the Secretary himself. Cornelius v. Kessel, supra; Bal¬ 
linger v. Unitedl States, ex rel. Frost (1910), 216 U. S. 240, 
54 L. Ed. 464. 

In Payne v. Central Pacific R. Co., supra, where indem¬ 
nity selections under a railroad grant were made in full 
compliance with directions promulgated by the Secretary 
of the Interior and nothing remained to be done to perfect 
the right to a patent, it was held that the right to a patent 
could not be defeated by a subsequent withdrawal of the 
land for a water-power site made while such selections were 
not as yet approved by the Secretary. It was insisted that 
so long as the selections were without the Secretary’s actual 
approval it gave no right as against the government and 
that the withdrawal made while the selections were as yet 
unapproved became a legal obstacle to the approval. The 
Secretary contended that the selection is only a preliminary 
land application. The Court rejected this argument and 
said that the selection is not to be likened to the initial step 
of one who wishes to obtain title to public lands by further 
compliance with the law, but rather to the concluding step 
of one, who, by full compliance, has earned the right to 
receive the title. The Court acknowledged that the admin¬ 
istrative execution of all public land laws is under the Sec¬ 
retary’s supervision and direction, but said (255 U. S. at 
236): 

“* * * But of course it does not clothe him with any 
discretion to enlarge or curtail the rights of the gran¬ 
tee, nor to substitute his judgment for the will of Con¬ 
gress, as manifested in the granting act. * * *” 

In Ballinger v. United States, ex rel. Frost , supra, a mem¬ 
ber of the Choctaw Nation, who was entitled to an allot- 
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ment under the acts of Congress, had selected a tract of 
land in accordance with law. The Secretary attempted to 
segregate the land for farm-site purposes and sought to 
cancel her allotment with leave to select other lands in lieu 
thereof. She brought suit for mandamus to compel the 
Secretary to deliver to her a patent to the tract she had 
selected. It was contended that the supervisory power of 
the Secretary continues until ultimate final action whereby 
legal title passes—that is, until his approval of the patent 
and authorization of its delivery. The Court, in affirming 
the judgment of the lower courts granting mandamus to 
compel the Secretary to deliver a patent to the Indian allot¬ 
tee, recognized the principal stated in Cornelius v. Kessel, 
supra, that the power of supervision of the Secretary is 
not unlimited or arbitrary and may not be exercised to de¬ 
prive a person of land lawfully entered and paid for, and 
that by entry and payment the purchaser secures a vested 
interest in the property and a right to a patent therefor of 
which he cannot be deprived by the action or inaction of the 
Secretary. The Court said (216 U. S. at 249): 

“'Wherever, in pursuance of the legislation of Con¬ 
gress, rights have become vested, it becomes the duty 
of the courts to see that those rights are not disturbed 
by any action of an executive officer, even the Secre¬ 
tary of the Interior, the head of a department. How¬ 
ever laudable mav be the motives of the Secretarv, 
he, as all others, is bound by the provisions of Con¬ 
gressional legislation. * * *” 

The Court stated that after the right to a patent has be¬ 
come vested, the execution and delivery of the patent are 
mere ministerial acts of the officer charged with that dutv 
and no further authority remains in the Secretary to con¬ 
sider whether the claimant ought to have the title or receive 
the patent. 

The question of whether the Secretary’s approval is 
necessary to the vesting of equitable title was presented in 
Wyoming v. United States, supra. In that case the state 
contended that it accepted the proposal of Congress to 
select other land in lieu of land passing under a school- 
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land grant which was to be included -within a public reser¬ 
vation, by complying with all the terms of the proposal; 
further, that by such compliance, it became vested with 
equitable title to the land. The government argued that 
no title, legal or equitable, could vest in the state until 
the Secretary’s approval of the lieu land selection. The 
Supreme Court rejected the government’s argument and 
pointed out that the proposal for the exchange of land came 
from Congress and that acceptance rested with the state. 
The land officers were charged with the duty of ascertaining 
whether the selections met the requirements of the Con¬ 
gressional proposal at the time it was made. If the selec¬ 
tion was valid then—if it met all the requirements of the 
Congressional proposal, including the directions given by 
the Secretary, it remained valid. The Court said (255 U. S. 
at 497): 

# * Acceptance of such a proposal, and full com¬ 
pliance therewith, confer vested rights which all must 
respect. Equity then regards the state as the owner 
of the selected tract * * *; and this equitable ownership 
carries with it whatever of advantage or disadvantage 
may arise from a subsequent change of conditions 
* * *. Of course, the state’s right under the selection 
was precisely the same as if, in 1912, it had made a 
cash entry of the selected land under an applicable 
statute; for the waiver of its right to the tract in the 
forest reserve was the equivalent of a cash considera¬ 
tion. And yet it hardly would he suggested that the 
Commissioner or the Secretary, on coming to co'nsider 
the cash entry, could do otherwise than approve it, if, 
at the time it was made, the land was open to such an 
entry, and the a,mount paid was the lawful price.” 
(Emphasis supplied) 

This Court in its recent decision in Chapman v. FA Paso 
Natural Gas Co., et at. (March 26, 1953), U. S. App. D. C., 

_, 204 F. 2d 46, has also affirmed the principle that once 

the Department has determined a right and an applicant 
has complied with the statutory and administrative con¬ 
ditions to the exercise of that right, the Secretary may not 
thereafter withhold actual issuance of documentary evi- 
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dence of the existence of the right until compliance with 
newly imposed conditions. There the company asked for a 
right of way to construct a gas pipe line. The Department 
granted the right of way subject to compliance with cer¬ 
tain conditions. The Company complied. Subsequently, 
the Secretary withheld issuance of a certificate of right of 
way unless newly imposed conditions were met. This Court 
granted mandamus to compel issuance of the certificate, 
saying (p. 53): 

“The decision of July 21 [granting the right of way], 
after there had been compliance with the terms and 
stipulations specified therein, was equipollent to a grant 
or license vesting authority in El Paso to construct a 
pipe line over certain designated Government lands. 
While the statute reposes discretion as to the issuance 
of rights-of-way in the Secretary of the Interior, that 
discretion by its very nature is not a continuing one. 
By the granting of a license to El Paso the Secretary 
necessarily made not an ephemeral, reversible deter¬ 
mination, but he so exhausted and terminated whatever 
discretion he possessed with relation to this particular 
controversy that it thereafter became proper for the 
courts not only to strike down illegal conditions at¬ 
tached then or later but also to compel the Secretary 
affirmatively, by mandatory injunction, to perform 
whatever ministerial duties remained to be executed 
by him in the discharge of the initial policy decision .’ 1 

These principles are applicable in the present case. The 
Secretary could not take away what had already been 
given Anderson because Anderson by then was vested with 
equitable title and the government held nothing except a 
bare legal title in trust for Anderson. Yet neither the Secre¬ 
tary nor the Court below has met this issue head-on. They 
have denied that Anderson ever became vested with full 
equitable title but have failed to state why (J. App. 41). 
They have never argued that a single thing remained for 
Anderson to do to entitle him to a patent; indeed, it would 
be impossible for them to make such a contention. The Sec¬ 
retary apparently bases his position on the untenable theory 
that Anderson could acquire no rights until he, the Secre- 
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tary, approved the patent application (J. App. 49), although 
he has always been most evasive on this point. Obviously, 
the Secretary’s position, whatever his theory, is without 
any legal support. The Court below made no comment on 
this issue. 

C. Since the Land Was Not Known to Bo Valuable for Minerals at the 
Time Anderson Became Vested With Equitable Title, No Subsequent 
Mineral Report, Classification or Discovery Could Servo to Divest 
Him of His Equitable Title and the Right to An Unrestricted Patent. 

The view of the Court below that the Secretary of the 
Interior had statutory authority by virtue of the 1914 and 
1920 Acts to withhold issuance of a patent unless Anderson 
accepted a mineral reservation was stated as an unquali¬ 
fied proposition, without regard for either the equitable title 
doctrine or the question of when, if ever, mineral value was 
discovered or suspected. Yet under all relevant decisions 
which diligent research has been able to develop, the criti¬ 
cal date for the determination of an individual patent ap¬ 
plicant’s right to an unrestricted patent has always been 
the date of his compliance with all of the terms and condi¬ 
tions necessary to obtain a patent. This date in the present 
case was October 26, 1936, and no one, not even the govern¬ 
ment, contends that mineral value was known as of that 
time. No subsequent determination of mineral character 
could operate to defeat or impair rights which had vested 
on October 26, 1936.* 

• Actually there never was a categorical departmental determination that 
the land had actual or prospective mineral value. The first June 22, 1937 
Geological Survey Report said the land “is in an area which may contain 
accumulations of oil and gas under favorable structural conditions” and 
therefore “it is reported as having a prospective value for oil and gas * * *” 
(J. App. 23). The second report quoted in the Departmental decision of 
August 31, 1940 said only that proof submitted by Anderson had failed to 
establish a negative fact; that is, the proof did not “conclusively determine 
the nonoil and nongas character of the land.” (J. App. 23). The third and 
fourth Survey Reports of September 6, 1946 and February 26, 1947, issued 
after the Department on its own motion had reopened the closed Buekholts 
lease application case, said the land was “not within the known geological 
structure of a producing oil or gas field.” (J. App. 24). It is curious to ob¬ 
serve that this negative finding, completely contrary to the burden sought to 
be imposed on Anderson, was essential to the issuance of a lease to Buekholts 
without competitive bidding (30 TJ. S. C. A. Sec. 226). In other words, for 
purposes of aiding a $10.00 speculator, the Department was willing to find no 
mineral value, but for Anderson, who occupied the land for 43 of his 91 years, 
a more exacting and even retroactive standard was applied. 


Moreover, if the Secretary refuses to issue an unre¬ 
stricted patent to the applicant, basing such refusal upon 
the ground that the land was known to be mineral as of the 
time that the claimant did all that he was required to do 
to entitle him to the patent, the Government must assume 
the burden of proof. It is only where the land is reported 
or classified as mineral prior to the time that the claimant 
complies with all the terms and conditions for a patent, that 
the claimant must assume the burden of proving that the 
mineral classification is erroneous, in order to receive an 
unrestricted patent. This rule of law was specifically recog¬ 
nized by the Department when it issued Circular No. 1344, 
dated January 19, 1935, 55 I. D. 120, containing the Depart¬ 
ment’s instructions as to the procedure to be followed in a 
patent application case where the land is reported by the 
Geological Survey to be valuable for oil and gas. These 
instructions, issued some eighteen months before Anderson 
applied for a patent and in effect at the time that lie com¬ 
plied with all the statutory and departmental requirements, 
state that (J. App. 99): 

“Where the Geological Survey reports that land em¬ 
braced in a nonmineral entry or claim on which final 
proof has not been submitted or which has not been per¬ 
fected is in an area in which valuable deposits of oil 
and gas may occur * * *, the entryman or claimant 
will be allowed * * * to furnish consent [to a mineral 
reservation] under the act of July 17, 1914 (38 Stat. 
509), or to apply for reclassification of the land as 
nonmineral, submitting a showing therewith, and to 
apply for a hearing in event reclassification is denied, 
or to appeal. He must be advised that if a hearing is 
ordered the burden of proof will be upon him * * *. 

“In a case where acceptable final proof has been sub¬ 
mitted , or a claim has been perfected, and the Geolog¬ 
ical Survey thereafter makes report, * * * such report 
will not be relied upon as basis for adverse proceed¬ 
ings against the entry or claim unless the Government 
is prepared to assume the burden of proving, prima 
facie , that the land was known to be of mineral char¬ 
acter, at the date of acceptable final proof or when the 
claim was completed * * (Emphasis supplied) 
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This rule of law has been repeatedly applied by the courts 
and the Department of the Interior alike— again, with the 
exception of this case. Thus, in Colorado Coal dt Iron Co. 
v. United States (1S87), 123 U. S. 307, 31 L. Ed. 182, a title 
obtained through pre-emption cash entries was assailed on 
the ground that the land was shown by subsequent dis¬ 
coveries to be mineral. The Court, rejecting this attack, 
stated (p. 328): 

“ # # # A change in the conditions occurring subse¬ 
quently to the sale, whereby new discoveries are made, 
or by means whereof it may become profitable to work 
the veins as mines, cannot affect the title as it passed 
at the time of the sale. The question must be deter¬ 
mined according to the facts in existence at the time 
of the sale. * * *” 

In Shaw v. Kellogg (1898), 170 U. S. 312, 42 L. Ed. 1050, 
a lieu land selection was made in conformity with the Land 
Department’s directions. The land was not known to be 
mineral at the time of selection, but the selection was after¬ 
ward questioned on the ground that part of the tract was 
shown by subsequent disclosures to be mineral. The Court 
sustained the selection and said (p. 332): 

“* * * We say ‘lands then known to contain mineral,’ 
for it cannot be that Congress intended that the grant 
should be rendered nugatory by any future discoveries 
of mineral. The selection was to be made within three 
years. The title was then to pass, and it would be 
an insult to the good faith of Congress to suppose that 
it did not intend that the title when it passed should 
pass absolutely, and not contingently upon subsequent 
discoveries. This is in accord with the general rule as 
to the transfer of title to the public lands of the United 
States. In cases of homestead, preemption, or townsite 
entries, the law excludes mineral lands, but it was never 
doubted that the title once passed was free from all 
conditions of subsequent discoveries of mineral. * * * ” 
(Emphasis supplied) 

A contention that an application for a patent under a 
non-mineral land law, even if regularly made and based 
upon full compliance with the law, should be disallowed 
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where the land subsequently is discovered to be mineral, 
was rejected by the Circuit Court of Appeals for the Eighth 
Circuit in Leonard v. Lennox (1910), 181 Fed. 760, 764, the 
Court saying: 

“This insistence cannot prevail. It not only is op¬ 
posed to the settled rule that the character of the land 
—whether agricultural or known to be chiefly valuable 
for coal—must be determined according to "the condi¬ 
tions existing at the time when the applicant does all 
that he is required to do to entitle him to a patent, but 
is grounded in a misapprehension of the authority and 
duty of the officers of the Land Department in respect 
of such an application. Whilst it undoubtedly is sub¬ 
ject to examination and consideration by them, this is 
not that they may elect whether or not they will con¬ 
sent to its allowance, hut that they may ascertain 
whether or not the applicant has acquired a right to its 
allowance,—a right which is acquired, if acquired at 
all, at that point of time when the applicant has done 
all that he is required to do in the premises instead of 
at the time of its recognition by them (Emphasis 
supplied) 

The decision in Wyoming v. United States, supra, is a 
leading and important one on the question of whether, after 
a patent applicant has become vested with equitable title 
by virtue of having complied with all the requirements for 
the patent, the Commissioner and the Secretary may disap¬ 
prove and reject the patent application on the ground that 
the land is subsequently discovered to be valuable for min¬ 
erals. In that case, the state had done everything neces¬ 
sary to show a perfect title to the land selected. While the 
selection list was pending in the General Land Office, the 
Commissioner declined to approve it and called on the 
state to either accept only the surface rights or show that, 
the land still was not known or believed to be mineral. 
When the state refused to comply with either alternative, 
the Commissioner ordered the selection cancelled because 
of subsequent oil discoveries in the vicinity. The Court 
held (1) that the validity of the selection should be deter¬ 
mined as of the time when it was made—that is, according 
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to the conditions then existing; (2) that the state, when it 
did everything that it was required to do by statute or regu¬ 
lation, became the equitable owner of the land; and (3) that 
if the land was not then known to be mineral, the state’s 
vested right to the land could not be defeated or affected 
by a subsequent mineral discovery. 

The general rule that the character of land—whether 
mineral or non-mineral—is to be determined as of the time 
that the applicant does all that he is required to do to be 
entitled to a patent, has one exception which permits the 
mineral or non-mineral character of the land to remain 
open up to the very time of issuance of patent. As has 
been demonstrated elsewhere in this brief, that exception, 
first laid down in Barden, et al. v. Northern Pacific Co., 
supra, applies only to a railroad company’s application for 
a patent to land included in a railroad land grant. In 
Wyoming v. United States, supra, the Supreme Court was 
careful to point out that the Barden case exception to the 
general rule applies only to lands to be patented to railroad 
companies under “grants in aid of railroads” and to “no 
other grants” (255 U. S. at 507). (See p. 17, footnote, 
supra). 

The Department of the Interior heretofore has always 
recognized and applied the general rule above stated, except 
in the case of patents to railroad companies under land 
grants, where the Barden case exception applies. Thus, in 
Andrew A. Malcolm (1924), 50 L. D. 284, it was stated 
(p. 28S): 

“It is also well settled that the known mineral char¬ 
acter of public lands which have not been reported, 
withdrawn, or classified as mineral, must be determined 
as of the time when the claimant has completely fid- 
filled the requirements of the law under which he 
claims , in order that mineral deposits may be reserved 
to the United States in any patent, certification, or ap¬ 
proved list which it may issue. State of Wyoming, 
et al. United States (255 U. S. 489).” (Emphasis 
supplied) 


Indeed, in Wyoming, et al. v. United States, supra, the Su¬ 
preme Court pointed out with approval (255 U. S. at 501- 
502): 


“* * # the secretary of the Interior [has] said * * * 
* * * ‘that the conditions with respect to the state or 
character of the land, as they exist at the time when all 
the necessary requirements have been complied with 
by a person seeking title, determine the question of 
whether the land is subject to sale or other disposal, 
and no change in such conditions, subsequently occur¬ 
ring, can impair or in any manner affect his rights.’ ” 
(Emphasis supplied) 

In Kern Oil Co., et al. v. Clarke, supra, referred to by the 
Supreme Court in the Wyoming case, the Department dis¬ 
tinguished the Barden case exception from the general rule, 
stating (30 L. D. at 563): 

“* * * Manifestly, the principles announced in [the 
Barden case] were intended to be controlling only in 
the administration of railroad land grants * * * which 
are to be strictly construed against the grantee [i.e., 
the railroad company] and in favor of the govern¬ 
ment, * * * 

“It was not intended by the decision in the Barden 
case to overrule or in any manner interfere with the 
principles enunciated in numerous earlier decisions, as 
we have seen, with respect to purchases and entries 
made wider the laws relating generally to the disposal 
of the public lands. Those principles still prevail in 
all their original force and effect, and they have been 
frequently recognized by the Supreme Court since the 
decision in the Barden case.” (Emphasis supplied). 

Since the decision of December 31, 1936 the Department 
has recognized the correct rule as to the effect of subse¬ 
quent discoveries of mineral value and has applied the rule 
to a remarkably similar set of facts in the manner urged 
by appellants. In a case in which the Department’s decision 
was rendered June 26,1940 ((A-222S5), Baton Rouge 16314 
“K”, the Ruth Sugar Company, Inc.,* the Ruth Sugar Co., 
Inc. appealed to the Department from a decision of the 


* For this unpublished decision sec Add. 55. 
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Commissioner of the General Land Office, which required 
the company to consent to an oil and gas reservation as a 
condition to the issuance of a patent to a certain tract 
of land in Louisiana. The company’s predecessor in 
interest had entered the land under the Act of March 3, 
1811 (2 Stat. 662), as revived by the Act of May 11, 
1820 (3 Stat. 573), which act conferred upon any owner 
of a tract fronting on any river or bayou, or his heirs, 
a preference right to become the purchaser of a certain 
quantity of land adjacent to and back of his front tract. 
She paid to the receiver of the local office of the General 
Land Office in Opolousas, La., a sum of money which both 
parties thought was sufficient to cover the amount of land 
included in the tract, the purchase price being at the rate of 
$1.25 per acre, and a receiver’s receipt, dated May 9, 1822, 
was issued to her. However, no patent to the land was ever 
issued. Some years later it was discovered that more land 
was actually included in the tract than had originally been 
paid for. Consequently, when the Ruth Sugar Company 
applied for a patent to this and other land, it was advised 
by the Commissioner of the General Land Office on May 27, 
1938, that payment on patent application 06314 was short 
$5.32 and payment on patent application 06318 was short 
$4.11, and “upon receipt of the required payments patents 
may be issued on these entries provided no objection then 
appears.” On June 9, 1938 an amount was received from 
the applicant to cover the above sums and receipts for the 
payments were issued by the General Land Office forthwith. 
On August 22, 1938, two months after compliance with all 
administrative requirements, the Commissioner advised the 
applicant that the Geological Survey had been called on for 
a report as to whether the land involved was valuable for 
oil and gas. On April 26, 1939, the Geological Survey re¬ 
ported that : 

“This land is in an area in which valuable deposits 
of oil and gas may occur under structural conditions 
favorable to their accumulation. In the absence of 
reliable evidence that this land is affected by geological 
structure unfavorable to oil and gas accumulation, it 
is reported as valuable at the present time for those 




deposists within the meaning of the act of July 17, 
1914 (38 Stat. 509).” 

In view of this report, the applicant was required to execute 
a waiver to the oil and gas rights, consenting to reserva¬ 
tion of said minerals in the patent, or suffer cancellation of 
the entry. The Commissioner stated: 

“This demand is made on the ground that these hack 
preemption entries were not completed until payment 
of the required additional amount of $5.32 on Baton 
Rouge 06314, and $4.11 on Baton Rouge 06318 remitted 
by your letter of June 9,1938, and received in this office 
June 13, 1938, and that it is reported that on that date 
such land was valuable for oil and gas (55 I. D. 99).” 

On appeal, this decision was reversed, the Department 
stating: 

“It seems clear from the facts presented that , 
whether the equitable title be regarded as having 
passed at the date of the final receipt or at the date 
the deficiency payment was made , both were prior to a 
classification of the land as valuable for oil and gas 
arid, therefore, the reservation cannot be imposed. 1 1 
(Emphasis supplied) * 

The Ruth Sugar Company case was followed and even 
cited by the Department in its decision in L. S. Mansfield, 
et al. (1941), 57 I. D. 232, wherein it was stated (pp. 234- 
235): 

“* * * The law is stated to be that one who has done 
everything which is necessarv to entitle him to receive 
a patent for public land has, even before patent is ac¬ 
tually issued by the land department, a complete 
equitable estate in the land which he can sell and con¬ 
vey, mortgage, or lease. * * * 

* * * 


* The Department also said: 

“There is of course no basis in the report of the Geological Survey 
for the institution of adverse proceedings charging that the land was 
known to be valuable for oil and gas on or before any date as the classifi¬ 
cation is based not on any affirmative declaration that the land is valuable, 
but because of the absence of evidence that it is not so valuable.” (Em¬ 
phasis supplied). 



(i * * * Consequently, the instructions of December 
11, 1934 (55 I. D. 99), cited in the Commissioner’s de¬ 
cision as authority for the requirement of an oil and gas 
waiver, have no application in this case because the 
premise therein was that the United States had not 
been divested of its equitable title. Cf. Ruth Sugar Co., 
Inc. (A. 22285, unpublished), decided June 26, 1940.” 
(Emphasis supplied) 

If the Secretary is correct in his contention that Ander¬ 
son’s rights were modified by the 1914 and 1920 Acts, those 
rights as modified were and still are substantially the same 
as the rights of the Ruth Sugar Company. Yet the Secre¬ 
tary’s decisions in the two cases are directly contrary and 
completely irreconcilable. It is clear that the decision in 
the Ruth Sugar Company case reflects the correct applica¬ 
tion of the law, as set forth by the Supreme Court in 
Wyoming, et al. v. United States, supra, and numerous 
other cases, and the Department’s regulations promulgated 
under the law (Circular No. 1344, J. App. 99). 

The Secretary’s error apparently derives from the proce¬ 
dural tangle into which he got himself early in the history 
of this case, and from which he was subsequently unable, 
or unwilling, to extricate himself. He admits that Circular 
No. 1344, supra, was not applied in the instant case. He 
has consistently maintained that the procedure prescribed 
in paragraph 12(c) of the oil and gas regulations (J. App. 
72, 78, 79), promulgated on March 11, 1920 under the Min¬ 
eral Leasing Act of February 25, 1920, was applicable to 
this case because Buekholts’ application for a mineral lease 
was filed with the Department prior to Anderson’s applica¬ 
tion for a patent, and that the decision in this case reflects 
the correct application of those regulations. This is, of 
course, sheer nonsense. No matter what regulations the 
Secretary applied or purported to apply to this case 
and regardless of whether a lease application was or was 
not pending, Anderson could not legally be deprived of an 
unrestricted^ patent unless the Secretary proved that the 
land was known to be valuable for minerals as of or prior to 



October 26,1936, the date on which Anderson became vested 
with equitable title. 

The accuracy of the immediately preceding proposition 
is illustrated by the Department’s statements in Foster v. 
Hess (On Rehearing), (1924), 50 L. D. 276, in which para¬ 
graph 12(c) was correctly applied in accordance with the 
settled rule of law. In that case Hess had made desert-land 
application for a tract of land in Colorado on March 25, 

1922. On June 29, 1922 Foster filed application, pursuant 
to section 13 of the Mineral Leasing Act of February 25, 
1920, for a permit to prospect for oil and gas upon the land. 
Desert-land entry was allowed to applicant Hess on Novem¬ 
ber 13, 1922. The lands were not at that time withdrawn, 
classified, or reported as valuable for oil or gas, and the 
entry was allowed without a mineral reservation. Hess, the 
entrywoman, submitted her final proof on September 20, 

1923. Prior thereto, on December 4, 1922, the Commis¬ 
sioner of the General Land Office called upon the Geological 
Survey for a report, pursuant to section 12(c) of the oil 
and gas regulations, as to the prospective oil and gas value 
of said land. The report, dated May 14, 1923, stated: 

“In my opinion the geologic conditions existing un¬ 
der this land are such that an opportunity for prospect¬ 
ing should not be denied.” 

On November 15, 1923, the Geological Survey issued a sup¬ 
plemental report which confirmed its earlier report, stating 
that the land was on the flank of a geologic structure which 
was known to be prospectively valuable for deposits of oil 
and gas prior to the entry. The Department held that Hess 
must either consent to a mineral reservation to the United 
States or apply for a reclassification of the land as non¬ 
mineral, stating (p. 278): 

“* * * Directors’ report of May 14, 1923, put 
in issue the question as to the mineral character of the 
land, and as it was submitted prior to the submission of 
the final proofs, the burden of proof must be assumed 
by the entryman if a hearing is ordered.’’ (Emphasis 
supplied) 
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On rehearing, Hess, the entrywoman, contended that there 
was not sufficient compliance with section 12(c) of the leas¬ 
ing regulations prior to completed final proof of her entry 
to impose upon her the burden of proving that the lands 
were in fact non-mineral. In its decision the Department 
held that the second mineral report was ‘‘merely an amplifi¬ 
cation of”, and related back to, the first mineral report 
which had “put in issue” the question as to the mineral 
character of the land and which was submitted prior to the 
date that Hess had completed her final proof. The Depart¬ 
ment held, therefore, that it was legally justified in requir¬ 
ing Hess to either consent to a mineral reservation to the 
United States or assume the burden of proving the non¬ 
mineral character of the land. However, in so holding, the 
Department recognized that if the mineral report had been 
submitted after equitable title had vested in the entrywoman 
—that is, after she had made final proof, the Department 
could not have required her to consent to a mineral reserva¬ 
tion unless the Government itself could prove that the land 
was known to be mineral at the date final proof was com¬ 
pleted by Hess. The Department said (p. 2S0) : 

“There remains the question whether the entry- 
woman had earned equitable title before the question 
as to the mineral character of the land was raised, so 
as to remove said entry from the jurisdiction of the 
Department , except in so far as it may be able to show 
that on the date of completed final proof the lands were 
known to be mineral in character .” (Emphasis sup¬ 
plied) 

The foregoing interpretation of paragraph 12(c) of the 
oil and gas regulations, promulgated by the Department 
under the Mineral Leasing Act of February 25, 1920, is also 
squarely in line with the regulations of March 20, 1915, 
promulgated by the Department under the Mineral Act of 
July 17,1914, 44 L. D. 32. Paragraph 11 of the latter regu¬ 
lations provides in part (pp. 37-38): 

“ * * * Where the agricultural claimant has completed 
and perfected his claim and becomes possessed of a 
vested right in the land which subsequent thereto is 



withdrawn or classified, the burden will rest upon the 
Government to show that the land is in fact mineral in 
character and was so known at the date of final com¬ 
pletion and perfection of the claim. See Charles W. 
Pelham (39 L. D. 201).” 

The Department’s interpretation of paragraph 12(c) as 
stated in its decision in Foster v. Hess, supra, as well as the 
Department’s regulations issued under the 1914 Act, are 
merely affirmations of the settled principle of law that un¬ 
less the Government alleges and sustains the burden of 
proving that the land was known to be mineral as of the 
time that the claimant met all the requirements for a patent 
and thus became vested with equitable title, “ ‘no change in 
such conditions, subsequently occurring, can impair or in 
any manner affect his rights’.” Wyoming, et al. v. United 
States, supra, (255 IT. S. at 501). 

In this case, just as in the Ruth Sugar Company case, 
supra, or in any other case involving an unrestricted land 
patent application, the issue as to who owns the mineral 
rights in the land is solely between the patent applicant 
and the Government. If the applicant has complied with all 
the necessary requirements so as to become vested with 
equitable title to the land and the minerals therein, the 
Government thereafter holds merely the naked legal title 
in trust for the applicant. The Department may not subse¬ 
quently transfer to another person title of any kind to the 
minerals and thereby create rights or equities against the 
equitable owner. It may not transfer equitable title because 
the Government no longer possesses it. It may not transfer 
legal title because the Government holds that title in trust 
for the equitable owner. In other words, the Department 
may not use the interim period between the vesting of equi¬ 
table title and the transfer of legal title by issuance of pat¬ 
ent so as to “cast any additional burdens on the purchaser, 
or expose him to the assaults of third parties.” Benson Min¬ 
ing & Smelting Co. v. Alta Mining <& Smelting Co., supra, 
145 IT.S. at 432. The Secretary’s refusal after October 26, 
1936 to issue an unrestricted patent to Anderson or his heirs 
was in excess of his statutory authority and was a refusal 
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to perform a ministerial act which may be compelled by 
law. Chapman, et al. v. Santa Fe Pac. R. Co., et al. (1951), 
90 U. S. App. D. C. 34, 198 F. 2d 498, cert. den. (1952), 343 
U. S. 964, 96 L. Ed. 1361. 

CONCLUSION 

Appellants submit that the Court below erred in denying 
appellants’ motion for summary judgment and granting ap¬ 
pellee’s cross motion for judgment in favor of defendant. 
This Court should reverse the judgment of the District 
Court and remand the case with instructions to grant plain¬ 
tiffs’ motion for summary judgment and to issue an order 
compelling the Secretary of Interior to issue forthwith to 
plaintiffs an unrestricted patent without reservation of 
mineral rights. 


Respectfully submitted, 

Charles B. McInnis, 

Warren Woods, 

Roger H. Muzzall, 

400 De Sales Bldg., 
Washington 6, D. C., 

Counsel for Appellants. 

Of Counsel: 

Hulette F. Aby, 

National Bank of Tulsa Bldg., 

Tulsa 3, Oklahoma. 





ADDENDUM 

Act of March 3, 1SS7, c. 376, Section 5 (24 Stat. 557, 43 
U. S. C. A. Sec. 89S) 

“Sec. S.98. Rights of purchasers from railroads of 
coterminous lands not within grants. Where any said 
company shall have sold to citizens of the United States, 
or to persons who have declared their intention to be¬ 
come such citizens, as a part of its grant, lands not 
conveyed to or for the use of such company, said lands 
being the numbered sections prescribed in the grant, 
and being coterminous with the constructed parts of 
said road, and where the lands so sold are for any rea¬ 
son excepted from the operation of the grant to said 
company, it shall be lawful for the bona fide purchaser 
thereof from said company to make payment to the 
United States for said lands at the ordinary Govern¬ 
ment price for like lands, and thereupon patents shall 
issue therefore to the said bona fide purchaser, his 
heirs or assigns: Provided, That all lands shall be ex¬ 
cepted from the provisions of this section which at the 
date of such sales were in the bona fide occupation of 
adverse claimants under the preemption or homestead 
laws of the United States, and whose claims and occu¬ 
pation have not since been voluntarily abandoned, as 
to which excepted lands the said preemption and home¬ 
stead claimants shall be permitted to perfect their 
proofs and entries and receive patents therefor: Pro¬ 
vided further, That this section shall not apply to lands 
settled upon subsequent to the 1st day of December, 
1882, by persons claiming to enter the same under the 
settlement laws of the United States, as to which lands 
the parties claiming the same as aforesaid shall be 
entitled to prove up and enter as in other like cases.” 

Act of July 17,1914, c. 142 (3S Stat. 509, 30 U. S. C. A. Sec. 
121, 122, 123) 

“Sec. 121. Agricultural entry or purchase of lands 
withdrawn or classified- as containing phosphate, ni¬ 
trate, potash, oil, or gas; reservations to United States; 
application. Lands withdrawn or classified as phos¬ 
phate, nitrate, potash, oil, gas, or asphaltic minerals, 
or which are valuable for those deposits, shall be sub¬ 
ject to appropriation, location, selection, entry, or pur¬ 
chase, if otherwise available, under the nonmineral 
land laws of the United States, whenever such location, 
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selection, entry, or purchase shall be made with a view 
of obtaining or passing title with a reservation to the 
United States of the deposits on account of which the 
lands were withdrawn or classified or reported as valu¬ 
able, together with the right to prospect for, mine, and 
remove the same; but no desert entry made under the 
provisions of this section and sections 122 and 123 
shall contain more than one hundred and sixty acres. 
All applications to locate, select, enter, or purchase un¬ 
der this section shall state that the same are made in 
accordance with and subject to the provisions and 
reservations of the above-mentioned sections.” 

“Sec. 122. Same; patents, reservation in the United 
States of reserved deposits; acquisition of right to re¬ 
move deposits; application for entry to disprove classi¬ 
fication. Upon satisfactory proof of full compliance 
with the provisions of the laws under which the loca¬ 
tion, selection, entry, or purchase is made, the locator, 
selector, entryman, or purchaser shall be entitled to 
a patent to the land located, selected, entered, or pur¬ 
chased, which patent shall contain a reservation to the 
United States of the deposits on account of which the 
lands so patented were withdrawn or classified or re¬ 
ported as valuable, together with the right to prospect 
for, mine and remove the same, such deposits to be 
subject to disposal by the United States only as shall 
be expressly directed by law. Any person qualified to 
acquire the reserved deposits may enter upon said 
lands with a view of prospecting for the same upon 
the approval by the Secretary of the Interior of a bond 
or undertaking to be filed with him as security for the 
payment of all damages to the crops and improvements 
on such lands by reason of such prospecting, the meas¬ 
ure of any such damage to be fixed by agreement of 
parties or by a court of competent jurisdiction. Any 
person who has acquired from the United States the 
title to or the right to mine and remove the reserved 
deposits, should the United States dispose of the min¬ 
eral deposits in lands, may reenter and occupy so much 
of the surface thereof as may be required for all pur¬ 
poses reasonably incident to the mining and removal 
of the minerals therefrom, and mine and remove such 
minerals, upon payment of damages caused thereby to 
the owner of the land, or upon giving a good and suf¬ 
ficient bond or undertaking therefor in an action in¬ 
stituted in any competent court to ascertain and fix said 
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damages. Nothing herein contained shall be held to 
deny or abridge the right to present and have prompt 
consideration of applications to locate, select, enter, or 
purchase, under the land laws of the United States, 
lands which have been withdrawn or classified as phos¬ 
phate, nitrate, potash, oil, gas, or asphaltic mineral 
lands, with a view of disproving such classification and 
securing patent without reservation, nor shall persons 
who have located, selected, entered, or purchased lands 
subsequently withdrawn, or classified as valuable for 
said mineral deposits, be debarred from the privilege 
of showing, at any time before final entry, purchase, or 
approval of selection or location, that the lands en¬ 
tered, selected, or located are in fact nonmineral in 
character.” 

“Sec. 123. Same; persons locating lands subse¬ 
quently withdrawn or classified; patents to. Any per¬ 
son who has, in good faith located, selected, entered, or 
purchased, or any person who shall locate, select, enter, 
or purchase, after July 17, 1914, under the nonmineral 
land laws of the United States, any lands which are 
subsequently withdrawn, classified, or reported as being 
valuable for phosphate, nitrate, potash, oil, gas, or 
asphaltic minerals, may, upon application therefor, 
and making satisfactory proof of compliance with the 
laws under which such lands are claimed, receive a pat¬ 
ent therefor, which patent shall contain a reservation to 
the United States of all deposits on account of which 
the lands were withdrawn, classified, or reported as be¬ 
ing valuable, together with the right to prospect for, 
mine, and remove the same.” 

Act of February 25, 1920, c. 85, Section 17 (41 Stat. 443, 30 
U. S. C. A. Sec. 226), as amended by the Act of August 
21, 1935, c. 599 (49 Stat. 676), and "Section 20 (41 Stat. 
445, 30 U. S. C. A. Sec. 229) 

“Sec. 226. Lease of unappropriated deposits of oil 
or gas in producing oil or gas field; royalties and an¬ 
nual rentals; cancellation of leases. All lands subject 
to disposition under sections 181-194, 201, 202-208, 211- 
214, 223-229, 241, 251 and 261-263 of this title which 
are known or believed to contain oil or gas deposits, 
except as herein otherwise provided, may be leased by 
the Secretary of the Interior after August 21, 1935, to 
the highest responsible qualified bidder by competitive 
bidding under general regulations. Such lands shall 
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be leased in units of not exceeding six hundred and 
forty acres, which shall be as nearly compact in form 
as possible. Such leases shall be conditioned upon the 
payment by the lessee of such bonus as may be accepted 
and of such royalty as may be fixed in the lease, which 
shall be not less than 12 y> per centum in amount or 
value of the production and the payment in advance 
of a rental to be fixed in the lease of not less than 25 
cents per acre per annum, which rental except as other¬ 
wise herein provided shall not be waived, suspended, 
or reduced unless and until a valuable deposit of oil or 
gas shall have been discovered within the lands leased: 
Provided, That the rental paid for any one year shall 
be credited against the royalties as they accrue for that 
year: Provided further, That in the event the Secretary 
of the Interior shall direct or shall assent to the sus¬ 
pension of operations or of production of oil or gas 
under any such lease, any payment of acreage rental 
as herein provided shall likewise be suspended during 
such period of suspension of operations or production: 
And provided further, That in the case of leases valu¬ 
able only for the production of gas the Secretary of the 
Interior upon showing by the lessee that the lease can¬ 
not be successfully operated upon such rental or upon 
the royalty provided in the lease, may waive, suspend, 
or reduce such rental or reduce such royalty. 

“The Secretary of the Interior, for the purpose of 
more properly conserving the oil or gas resources of 
any area, field, or pool, may require that leases issued 
after August 21, 1935 under sections 181-194, 201, 202- 
208, 211-214, 223-229, 241, 251 and 261-263 of this title 
be conditioned upon an agreement by the lessee to 
operate, under such reasonable cooperative or unit 
plan for the development and operation of any such 
area, field, or pool as said Secretary may determine to 
be practicable and necessary or advisable, which plan 
shall adequately protect the rights of all parties in 
interest, including the United States: Provided, That 
all leases operated under such plan approved or pre¬ 
scribed by said Secretary shall be excepted in deter¬ 
mining holdings or control under the provisions of sec¬ 
tions 181-194, 201, 202-20S, 211-214, 223-229, 241, 256 
and 261-263 of this title. 

“Leases issued after August 21, 1935 under this 
section shall be for a period of five years and so long 
thereafter as oil or gas is produced in paying quanti- 
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ties when the lands to be leased are not within any 
known geological structure of a producing oil or gas 
field, and for a period of ten years and so long there¬ 
after as oil or gas is produced in paying quantities 
when the lands to be leased are within any known geo¬ 
logical structure of a producing oil or gas field; Pro¬ 
vided, That no such lease shall be deemed to expire by 
reasons of suspension of prospecting, drilling, or pro¬ 
duction pursuant to any order or consent of the said 
Secretary: Provided further , That the person first 
making application for the lease of any lands not 
within any known geologic structure of a producing 
oil or gas field who is qualified to hold a lease under 
sections 181-194, 201, 202-208, 211-214, 223-229, 241, 
251, and 261-263 of this title, including applicants for 
permits whose applications were filed after ninety days 
prior to August 21,1935 shall be entitled to a preference 
right over others to a lease of such lands without com¬ 
petitive bidding at a royalty, in the case of oil, of 121/2 
per centum in amount or value of the production when 
the said production does not exceed fifty barrels per 
well per day for the calendar month and of not less 
than 12% per centum in amount or value of the produc¬ 
tion when the said production exceeds fifty barrels 
per well per day for the calendar month, and, in the 
case of gas, at a royalty of 12% per centum in amount 
or value of the production when the said production 
does not exceed five million cubic feet per well per day 
for the calendar month and, when the said production 
exceeds five million cubic feet per well per day for the 
calendar month, at a royalty of not less than 12% per 
centum in amount or value of the production. 

. “Leases issued prior to August 21, 1935 shall con¬ 
tinue in force and effect in accordance with the terms 
of such leases and the laws under which issued: Pro¬ 
vided , That any such lease that has become the subject 
of a cooperative or unit plan of development or opera¬ 
tion, or other plan for the conservation of the oil and 
gas of a single area, field, or pool, which plan has the 
approval of the Secretary of the Department or De¬ 
partments having jurisdiction over the Government 
lands included in said plan as necessary or convenient 
in the public interest, shall continue in force beyond 
said period of twenty years until the termination of 
such plan: And provided further , That said Secretary 
or Secretaries shall report all leases so continued to 
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Congress at the beginning of its next regular session 
after the date of such continuance. 

“Any cooperative or unit plan of development and 
operation, which includes lands owned by the United 
States, shall contain a provision whereby authority, 
limited as therein provided, is vested in the Secretary 
of the department or departments having jurisdiction 
oyer such land to alter or modify from time to time in 
his discretion the rate of prospecting and development 
and the quantity and rate of production under said 
plan. The Secretary of the Interior is authorized when¬ 
ever he shall deem such action necessary or in the pub¬ 
lic interest, with the consent of lessee, by order to sus¬ 
pend or modify the drilling or producing requirements 
of any oil and gas lease not subject to such a coopera¬ 
tive or unit plan, and no lease shall be deemed to expire 
by reason of the suspension of production pursuant 
to any such order. 

“Whenever it appears to the Secretary of the In¬ 
terior that wells drilled upon lands not owned by the 
United States are draining oil or gas from lands or 
deposits owned in whole or in part by the United States, 
the Secretary of the Interior is hereby authorized and 
empowered to negotiate agreements whereby the 
United States or the United States and its permit¬ 
tees, lessees, or grantees shall be compensated for such 
drainage, such agreements to be made with the consent 
of the permittees and lessees affected thereby. 

“Whenever the average daily production of the oil 
wells on an entire leasehold or on any tract or portion 
thereof segregated for royalty purposes shall not ex¬ 
ceed ten barrels per well per day, or where the cost 
of production of oil or gas is such as to render further 
production economically impracticable the Secretary of 
the Interior, for the purpose of encouraging the 
greatest ultimate recovery of oil and in the interest of 
conservation of natural resources, is authorized to re¬ 
duce the royalty on future production when in 
his judgment the wells cannot be successfully operated 
upon the royalty fixed in the lease. The provision of 
this paragraph shall apply to all oil and gas leases 
issued under sections 181-194, 201, 202-208, 211-214, 
223-229, 241, 251 and 261-263 of this title, including 
those within an approved cooperative or unit plan of 
development and operation. 
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“Any lease issued after August 21, 1935 under the 
provisions of this section, except those earned as a 
preference right as provided in section 223 of this title, 
shall be subject to cancelation by the Secretary of the 
Interior after thirty days’ notice upon the failure of 
the lessee to comply with any of the provisions of the 
lease, unless or until the land covered by any such lease 
is known to contain valuable deposits of oil or gas. 
Such notice in advance of cancelation shall be sent the 
lease owner bv registered letter directed to the lease 
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owner’s record post-office address, and in case such 
letter shall be returned as undelivered, such notice 
shall also be posted for a period of thirty days in the 
United States Land Office for the district in which the 
land covered by such lease is situated, or in the event 
that there is no district land office for such leased land, 
then in the post office nearest such land. Leases cover¬ 
ing lands known to contain valuable deposits of oil or 
gas shall be canceled only in the manner provided in 
section 188 of this title.” 

“Sec. 229. Preference right to permits or leases of 
claimants of lands bona fide entered as agricultural 
land; terms and conditions. In the case of lands bona 
fide entered as agricultural, and not withdrawn or 
classified as mineral at the time of entry, but not in¬ 
cluding lands claimed under any railroad grant, the 
entryman or patentee, or assigns, where assignment 
was made prior to January 1, 191S, if the entry has 
been patented with the mineral right reserved, shall 
be entitled to a preference right to a permit and to a 
lease, as herein provided, in case of discovery; and 
within an area not greater than a township such entry- 
man and patentees, or assigns holding restricted pat¬ 
ents may combine their holdings, not to exceed two 
thousand five hundred and sixty acres for the purpose 
of making joint application. Leases executed under 
this section and embracing only lands so entered shall 
provide for the payment of a royalty of not less than 
12V 2 per centum as to such areas within the permit as 
may not be included within the discovery lease to which 
the permittee is entitled under section 223 of this title.” 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
OFFICES OF THE SECRETARY 
WASHINGTON, D. C. 

June 26,1940 

A. 22285—Ruth Sugar Co., Inc. 

“K” Baton Rouge 06314 

Requiring oil and gas reservation as a condition to the 

issuance of patent. 

Reversed 

Appeal from the General Land Office 

The Ruth Sugar Co., Inc., has appealed from a decision 
of the Commissioner of the General Land Office rendered 
May 19, 1939, which required the company to consent to 
an oil and gas reservation as a condition to the issuance 
of a patent to sec. 127, T. 9S., R. 6E, La. Meridian, a back 
pre-emption or double concession claim of Anastasie 
Melancon, widow of Joseph Babin. The appellant filed its 
application for patent on June 13, 1938, supported by joint 
affidavit of Alphone Labiche, Rena L. Chauffe and Glorian 
Chauffe, where, among other things, it is alleged that they 
conveyed the said land by deed to the applicant on Octo¬ 
ber 27, 1933, and that they and their authors in title have 
been in actual and undisturbed possession of said prop¬ 
erty for more than a century and have in good (page 2.) 
faith occupied, cultivated and paid taxes on said land. The 
appellant contends that they are entitled to a patent in 
fee simple for the land. 

Research into the origin and history of this claim dis¬ 
closes that much documentary data upon which the claim 
is founded is missing and that the record of procedure 
thereon is incomplete. The original records of the General 
Land Office as supplemented by data furnished by the for¬ 
mer district land office at Baton Rouge show the following: 

Receipt issued May 9, 1822, by the received of the local 
office at Opelousas, Louisiana, reading: 

“Received from Anastasie Melancon, widow Joseph 
Babin, in sum of fifty dollars & thirty-three & % cts. 
being in full for the Fractional section No.-town¬ 

ship No. 9, South, range No. 6 Fast, containing forty 
and 27/100 acres, at the rate of $1.25 per acre. 
$50-33cts.” 
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Copy of certificate issued May 9, 1822, not in the usual 
form of a patent certificate, signed by the register of said 
office and appearing in the record of sales for the South¬ 
western District of Louisiana reading: 

“On this day sold to the widow Joseph Babin Sec¬ 
tion No. - Tp. No. 9 South of Range No. 6 East 

Containing, according to the returns of the Surveyor 
General Forty & 17/100 acres, at the rate of one dollar 
and twenty-five cents per acre, for the entire purchase 
money for which lot, amounting to $50.33 •% the said 
widow Joseph Babin has produced to me the receipt 
of the Receiver of Public Moneys, numbered 35.” 

A notation on the envelope containing the said receiver’s 
receipt made in the General Land Office is as follows: “Sus¬ 
pended Sept. 29/29 R&R to report status.” 

(Page 3) On May 28, 1913, the register of the local office 
at Baton Rouge reported that he had found a list entitled: 

“List of certain entries, which appeared from the 
returns of the Register & Receiver, on file in the Gen¬ 
eral Land Office, to have been made at the Land Office 
at Opelousas, La., and for which the Certificates of 
Purchase do not appear to have been issued.” 

And which showed the following: “1822 May 9th, -R. i£35- 
Anastasie Melancon, widow of J. Babin, Attakapas-9S. 6 E.- 
40.27 acres at $1.25 per., $50.33.” 

There being nothing in the file or record of the case to 
indentify the land sold as a back preemption, identification 
of it as such was made possible by the data shown on the 
official plat of survey of T. 9 S., R. 6 E., which bears no 
date of approval or filing but which was evidently approved 
in 1853 or some years later. This plat has superimposed 
upon it, and depicts the position of, private claims and back 
preemptions that had theretofore been officially surveyed, 
and contains a table identifying each of said claims by 
certificate number and giving the acreage thereof. This 
plat shows that the claim of Anastasie Melancon back of 
Private Claim No. 94 of Joseph Bahin, identifies it as a 
back preemption. Survey No. 127, and gives the acreage 
as 44.53 acres. The plat contains the statement that Nos. 
127, 128, 129 and 130 were surveyed by William Johnson, 
D. C., in the last quarter of 1821. 
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Nothing was done toward finally adjudicating this claim 
until May 8, 1913, wffien the Commissioner directed an in¬ 
quiry on the part (page 4) of the district land office at 
Baton Rouge as to heirs of Babin and Melancon and notice 
to them to pay the price of 4.26 acres, the difference between 
the acreage shown in the cash receipt and that shown on 
the official plat, and authorized on such payment final pat¬ 
ent certificate. The Commissioner made the assumption 
that the entry had been suspended to await identification of 
the land by survey, when in fact the plat of survey showed 
that the land had been officially surveyed. Efforts to locate 
the heirs of Melancon and Babin were unsuccessful and 
letters addressed to their supposed place of residence were 
returned unclaimed. 

In a later letter of August 3, 1922, in response to an in¬ 
quiry relating to the land the Commissioner erroneously 
stated that it had been impossible to name the section in 
the receiver’s receipt as the land had not been surveyed. 

On May 27,1938, the Commissioner advised the applicant 
that payment on 06314 was short $5.32 and $4.11 short on 
application 06318, and “upon receipt of the required pay¬ 
ments patents may be issued on these entries provided no 
objection then appears.” June 9, 1938, an amount was re¬ 
ceived from the applicant to cover the above sums and to 
pay fees for certain patents on other lands. Receipts for 
the payments were issued by the General Land Office forth¬ 
with. On August 22, 1938, the Commissioner in acknowl¬ 
edging the completion of the payment of the additional 
purchase money, advised the applicant that (page 5) the 
Geological Survey had been called on for a report as to 
whether the land involved is valuable for oil and gas. A 
letter to the Geological Survey on the same date made such 
request. 

By report of April 26, 1939, the Geological Survey re¬ 
ported that: 

“This land is in an area in which valuable deposits 
of oil and gas may occur under structural conditions 
favorable to their accumulation. In the absence of re¬ 
liable evidence that this land is affected by geological 
structure unfavorable to oil and gas accumulation, it 
is reported as valuable at the present time for those 
deposits within the meaning of the act of July 17, 1914 
(38 Stat. 509).” 
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In view of this report in the decision from which appeal 
is taken, applicant was required to execute a waiver of the 
oil and gas, consenting to reservation of said minerals in 
the patent or suffer cancelation of the entry. The Com¬ 
missioner stated: 

“This demand is made on the ground that these back 
preemption entries were not completed until payment 
of the required additional amount of $5.32 on Baton 
Rouge 06314, and $4.11 on Baton Rouge 06318 remitted 
by your letter of June 9,1938, and received in this office 
June 13, 1938, and that it is reported that on that date 
such land was valuable for oil and gas. (55 I.D. 99).” 

The regulations as to procedure on Geological Survey 
reports as to oil and gas, Circular No. 1344 (55 I.D. 120), 
require consent to a reservation of those minerals by an 
entryman only in cases where he has not submitted final 
proof or in the case of an entry that has not been perfected 
at the date of the Survey’s report. If the entry (page 6) 
has been perfected at the date of the report that the land 
is classified as valuable for oil and gas, adverse proceed¬ 
ings must be instituted in which the burden is on the Gov¬ 
ernment to establish that the land was of known mineral 
character prior to the perfection of the entry. 

The regulations above mentioned conform to settled prin¬ 
ciples which as formulated in Kern Oil Co. v. Clarke (30 
L.D. 550), and quoted with approval in Wyoming v. U.S. 
(255 U.S. 489, 501, 502), are as follows: 

“(1) That when a party has complied with all the 
terms and conditions necessary to the securing of title 
to a particular tract of land, he acquires a vested in¬ 
terest therein, is regarded as the equitable owner there¬ 
of, and thereafter the government holds the legal title 
in trust for him; (2) that the right to a patent once 
vested, is, for most purposes, equivalent to a patent 
issued, and when in fact issued, the patent relates back 
to the time when the right to it became fixed; and (3) 
that the conditions with respect to the state or charac¬ 
ter of the land, as they exist at the time when all the 
necessary requirements have been complied with by a 
person seeking title, determine the question whether 
the land is subject to sale or other disposal, and no 
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change in such conditions, subsequently occurring can 
impair or in any manner affect his rights.” 

It should be observed that even if it is assumed, as held 
by the Commissioner, that Melancon’s entry was not per¬ 
fected until payment was made for the full acreage shown 
on the official plat, her alleged privy in title had made the 
full payment prior to any classification of the land as valua¬ 
ble for oil and gas and everything required of the appli¬ 
cant has been done in order to invest it with full equitable 
title and therefore the requirement of a waiver of oil and 
(page 7) gas was unwarranted, being contrary to the set¬ 
tled rules above stated. However, under the circumstances 
)f this case it is believed that the equitable title to the back 
preemption vested on May 9, 1822, when the receipt for the 
purchase money demanded was paid and the register’s 
certificate issued. 

The claim to sec. 94, fronting on Bayou Teche was con¬ 
firmed to Joseph Babin, A. 1773 (3 Am. St. Papers, 161). 
The right of Babin or his heirs to enter the land back of 
his front tract originated in the act of March 3, 1811 (2 
Stat. 662), as revived by the act of May 11, 1820 (3 Stat. 
573). The act of March 3, 1811, conferred upon any owner 
of a tract fronting on any river, bayou, etc., a preference 
right to become the purchaser of a tract of land adjacent 
to and back of his front tract not exceeding in depth 40 
arpens nor in quantity of land that of his front tract. The 
surveys were to be made by the deputy surveyor of the dis¬ 
trict under the superintendence of the surveyor of the pub¬ 
lic lands south of the Tennessee. And where there were 
bends in the watercourses on which the front tract bordered 
and where there were adjacent claims of similar nature 
and each claimant could not obtain a back tract equal in 
quantity to his front tract, it was the duty of the surveyor 
to divide equitably the tract among the front claimants. 
The mode adapted by Congress was to make the principal 
deputy surveyor of the particular district the judge of 
form and quantity; subject however, to the superintendence 
(page 8) of the surveyor in chief south of the Tennessee, 
both of whom were subject to the control of the Commis¬ 
sioner of the General Land Office, and up to the time of 
survey although the purchase money had been paid, the 
land belonged to the United States. Jourdan v. Barrett 
(4 How. 169, 177, 183, 185). 
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In this case the receiver’s receipt purported to be a re¬ 
ceipt for the full purchase price of the land and the regis¬ 
ter’s certificate was to the same effect and indicated the 
purchase price was based on an exact computation of acre¬ 
age as shown by the survey. The defect in both instru¬ 
ments was that the number of the section was not inserted. 
Presumably because of the absence of the section number 
in receiver’s receipt and the fact that the Commissioner 
did not have before him a copy of the register’s certificate 
showing the land had been surveyed, the entry was sus¬ 
pended, for the practice at that time was to permit entries 
and payment of purchase price notwithstanding that the 
surveys may not have been complete. Instruction No. 277, 
L.I. & 0. 359. There are no regulations extant showing 
in whom at that time was the duty to number the surveyed 
sections, but subsequent to the instructions of September 
23, 1823, L.I. & 0. 374, it was the duty of the register to 
number the section in order that it might be inserted in 
the patent for the land. But whether the numbering was 
to be done by the register, the surveyor or in the General 
Land Office, it is clear that all that had to be done was the 
giving of a number to the surveyed location in order to 
issue a certificate for patent which was not the duty of 
the applicant, who, so far as it appears, was never noti¬ 
fied of the suspension. 

(Page 9) It is possible that the difference in the acreage 
of the tract as charged for and that shown on the official 
plat filed 30 or more years later may have been due to error 
in computation of the acreage in the local office. Or more 
probably, it may have been due to a corrective survey when 
the entire township was surveyed and the back preemp¬ 
tions and private claims were connected with other lands 
in the township, resulting in an enlargement of the claim. 
But whatever may have been the reason for the error no 
notice was ever given thereof to the pre-emptioner or her 
privies in interest until after this application was filed. 
While no patent could be issued on the register’s certifi¬ 
cate due to the fact that the land was not identified therein 
that impediment was removed after the official plat was 
filed from which the location and number of the section 
could be readily identified, and the applicant after the fil¬ 
ing of such plat was entitled to a patent. 

Whatever may have been the right of the Government to 
call upon the pre-emptioner to pay for the excess acreage 
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as a condition to the issuance of a patent when the deficien¬ 
cy became evident, it seems clear that under the provisions 
of section 7 of the act of March 3,1891 (26 Stat. 1095,1099), 
her successors in interest cannot be required to consent to 
a reservation of oil and gas under the provisions of the act 
of July 17, 1914. 

The act of March 3, 1891, provides: 

“That after the lapse of two years from the date of 
the issuance of the receiver’s receipt upon the final 
entry of any tract of land under the homestead, timber 
culture, desert land, or pre-emption laws, or under 
(page 10) this Act, and when there shall be no pending 
contest or protest against the validity of such entry, 
the entryman shall be entitled to a patent conveying 
the land by him entered, and the same shall be issued 
to him; but this proviso, shall not be construed to re¬ 
quire the delay of two years from the date of said entry 
before the issuing of a patent therefor.” 

The receiver’s receipt issued in 1822, was a receipt upon 
final entrv, there was no uncertaintv as to what land the 
receipt covered after the filing of the official plot. And 
after the passage of said act inquiry whether the land in 
question was mineral-bearing was no longer open. Stockley 
v. U.S. (260 U.S. 532, 543). 

It seems clear from the facts presented that, whether the 
equitable title be regarded as having passed at the date of 
the final receipt or at the date the deficiency payment was 
made, both were prior to a classification of the land as 
valuable for oil and gas and, therefore, the reservation 
cannot be imposed. 

There is of course no basis in the report of the Geologi¬ 
cal Survey for the institution of adverse proceedings charg¬ 
ing that the land was known to be valuable for oil and gas 
on or before any date as the classification is based not on 
any affirmative declaration that the land is so valuable, but 
because of the absence of evidence that it is not so valuable. 

For the reasons stated the decision of the Commissioner 
is reversed. 

(Sgd) W. C. Mendenhall, 
Acting Assistant Secretary 
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QUESTIONS PRESENTED 

1. Whether, when public lands are reported as valuable 
for specified minerals, an applicant for a patent to the fee 
thereof under section 5 of the Act of March 3, 1887 (now 
43 U.S.C. sec. 894) is confined by section 3 of the Act of 
July 17, 1914 (now 30 U.S.C. sec. 123) to a patent which 
reserves to the United States the right to prospect for, 
mine and remove said minerals. 

2. Whether, before disposition of an appeal to the Sec- 

re tarv of the Interior from the decision of his subordinate 
•/ 

that an unreserved patent should be issued to the applicant 
therefor, any action taken by the applicant—in compliance 
with the directions of the subordinate—can divest the Sec¬ 
retary of his authority to reverse the subordinate’s 
decision. 
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No. 11,798 


Rose M. Anderson, et al., Appellants 


v. 

Douglas McKay, Secretary of the Interior, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLEE 


OPINION BELOW 

The district court wrote no opinion. 

JURISDICTION 

Appellants sued to compel the Secretary of the Interior 
to issue to them a patent to a quarter-section of public land 
in the State of Kansas without a reservation to the United 
States of the right to prospect for, mine and remove the oil 
and gas it might contain. Jurisdiction of the district court 
was grounded on Title 11, section 306, of the District of 
Columbia Code (Jt. App. 3). This Court has jurisdiction 
under 28 U.S.C. sec. 1291. 



STATEMENT 


Appellants, the heirs at law of Charles J. Anderson, 
brought this suit (Jt. App. 2-11) to compel appellee, the 
Secretary of the Interior, to issue to them a patent to a 
quarter-section of public land in Trego County, Kansas, 1 
without reservation to the United States of the right to 
prospect for, mine and remove oil and gas. Incidentally 
appellants sought to require the Secretary to cancel an oil 
and gas lease of the land issued to E. E. Buckholts. On 
opposing motions for summary judgment (Jt. App. 16-17, 
27) the trial court dismissed the complaint (Jt. App. 28-29). 

The facts are as follows: 

The land was within the limits of the grant made by the 
Acts of July 1,1862,12 Stat. 489, and July 2, 1864, 13 Stat. 
356, to the Leavenworth, Pawnee and Western Railroad 
Company which became the Kansas Pacific Railway Com¬ 
pany (Jt. App. 20). On March 5, 1879, the latter conveyed 
the land to one Warren, a bona fide purchaser for value 
(Jt. App. 20-21) and Charles J. Anderson succeeded to this 
interest by virtue of a conveyance of December 11, 1897 
(Jt. App. 21). But the land was never patented under the 
grant (Jt. App. 20). 

On March 2, 1936,—when the land was shown as vacant 
on the tract books of the General Land Office (Jt. App. 
20)—Buckholts filed an application for an oil and gas lease 
under section 17 of the Act of February 25, 1920, 41 Stat. 
443, as amended August 21, 1935, 49 Stat. 676, 30 U.S.C., 
sec. 226 (Jt. App. 19). That section provides, among other 
things, that the qualified person “first making application 
for the lease of any lands not within any known geologic 
structure of a producing oil or gas field * * * shall be en¬ 
titled to a preference right over others to a lease of such 
lands without competitive bidding * * V’ 

On the following July 20, Anderson filed an application 
to purchase the land under section 5 of the Act of March 
3, 1887, 24 Stat. 556, 43 U.S.C. sec. 894 (Jt. App. 19-20). 
So far as material, that Act provides: 


l The Northwest quarter of Section 35, Township 12 South, Range 22 West 
of the Sixth Principal Meridian, Trego County, Kansas (Jt. App. 19). 
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That where any [railroad] company shall have sold to 
citizens of the United States * * * lands not conveyed 
to or for the use of such company * * * and where the 
lands so sold are for any reason excepted from the op¬ 
eration of the grant to said company, it shall be law¬ 
ful for the bona fide purchaser thereof from said com¬ 
pany to make payment to the United States for said 
lands at the ordinary Government price for like lands, 
and thereupon patents shall issue therefor to the said 
bona fide purchaser, his heirs or assigns * * *. 

On August 21,1936, the General Land Office passed upon 
the conflicting applications of Anderson and Buckholts (Jt. 
App. 63-66). It held (Jt. App. 65): 

Anderson has set up facts which tend to establish 
the right in him to purchase said NW % Sec. 35 under 
Sec. 5 of the Act of March 3, 1887. Before patent can 
be issued it wall be necessary for him to forward here 
* * * $200.00. * * * Also it will be necessary for him 
to publish notice of the application * * * once a week 
for five consecutive weeks * * *. 

Anderson is allowed a period of 90 days from 
receipt of notice hereof within which to make the said 
payment of $200.00 and to forward the evidence of pub¬ 
lication. If he does not comply herewith or appeal 
herefrom within the time allowed, his application * * • 
will be rejected, subject to the right of appeal. If he 
makes the payment and forwards the evidence [of pub¬ 
lication] further action will be taken on the applica¬ 
tion with a view to issuing patent thereon in the ab¬ 
sence of objection. (Emphasis added). 

Necessarily, the decision rejected Buckholts’ application 
for an oil and gas lease. It stated (Jt. App. 66): 

Accordingly Buckholts’ Application * * * is hereby 
rejected, subject to the right of appeal. If Buckholts 
does not file an appeal in this office within thirty days 
from receipt of notice hereof , the rejection of his ap- 



4 


plication will be made final * * *. Copy of appeal 
should be served on Anderson, and evidence of such 
service should be filed here. (Emphasis added.) 

On September 18, 1936, Buckholts appealed from the de¬ 
cision. On the following October 26, Anderson paid the 
General Land Office $200 and filed with it proof of publi¬ 
cation of his application (Jt. App. 21). 

On December 31, 1936, the Secretary of the Interior re¬ 
versed the decision of the General Land Office (Jt. App. 
67-72), 56 L.D. 44. He held that the privilege to purchase 
conferred by section 5 of the Act of March 3, 1887, was 
modified by section 3 of the Act of July 17, 1914, 38 Stat. 
510, 30 U.S.C. sec. 123. That section, apparently not con¬ 
sidered by the General Land Office, provided: 

That any person * * * who shall hereafter * * * pur¬ 
chase under the nonmineral land laws of the United 
States, any lands which are subsequently * * * reported 
as being valuable for * * * oil [or] gas * * * may, upon 
application therefor, and making satisfactory proof of 
compliance with the laws under which said lands are 
claimed, receive a patent therefor, which patent shall 
contain a reservation to the United States of all de¬ 
posits on account of which the lands were * * * reported 
as being valuable, together with the right to prospect 
for, mine, and remove the same. 

Consequently, the Secretary concluded (Jt. App. 72) that: 
“If the land in question is known to be valuable for oil or 
gas, actually or merely prospectively, Anderson must file 
a waiver of right to such minerals.” 

By letter of May 20, 1937, (Jt. App. 77-78) the Depart¬ 
ment notified Anderson’s attorney that the Geological Sur¬ 
vey had been asked to report on the prospective oil and gas 
value of the land. It concluded (Jt. App. 78) that 

if the Geological Survey reports that the land has pros¬ 
pective or actual oil and gas value, Anderson will be 
required to consent to a reservation of the oil and gas 
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* * * or apply for a hearing in order to contest the oil 
and gas classification. 2 

On June 22, 1937, the Geological Survey reported (Jt. 
App. 23, 84) to the General Land Office that the land 

is in an area which may contain accumulations of oil 
or gas under favorable structural conditions and offers 
an opportunity for prospecting operations to deter¬ 
mine the nature and worth of the structural features 
affecting it. Accordingly, it is reported as having a 
prospective value for oil and gas within the intent of 
paragraph 12 (c) of the oil and gas regulations. 3 

Thereafter Anderson filed with the Secretary a petition 
for the exercise of his supervisory authority. On August 
11, 1939, the Secretary held that, in view of the report of 
the Geological Survey, an oil and gas lease would be issued 
to Buckholts unless Anderson submitted facts overcoming 
the Survey’s conclusions. Pending such a submission, no 
action was taken on the petition (See Jt. App. 86-87). 

Anderson then made a submission upon which the Geo¬ 
logical Survey made the following report (Jt. App. 87): 

The showing submitted in support of the petition 
alleging that the land is without value for oil or gas, 
consisting of a list of wells drilled in Trego County, 
Kansas, and affidavits expressing opinions of persons 
living in the vicinity of the lands, is unsupported by 
competent geologic reports and maps and presents no 
geologic information beyond that previously available 
to the Geological Survev. 

2 The Department was following the regulations prescribed under the Act 
of July 17, 1914, 44 L.D. 32. They provided inter alia (p. 37): 

Where any nonmincral application to select, locate, enter, or purchase 
has preceded the withdrawal or classification and is incomplete and un- 
perfected at such date, the claimant, not then having obtained a vested 
right in the land, must take patent with a reservation or sustain the 
burden of showing at a hearing, if one be ordered, that the land is in 
fact nonmineral in character and therefore erroneously classified or not 
of the character intended to be included in the withdrawal. 

3 The pertinent parts of paragraph 12 (c) are printed on page 81 of the 
Joint Appendix. 





The Survey finds no basis for modification of the 
conclusion that the land is impressed with a prospec¬ 
tive value for oil and gas within the intent and a rea¬ 
sonable interpretation of paragraph 12 (c) of the oil 
and gas regulations. 

As a result the Secretary denied Anderson’s petition on 
September 24, 1940 (Jt. App. 86-S8). Nearly four years 
later, his application for a patent to the fee was finally 
rejected and the case closed (Jt. App. 88). As of May 1, 
1947, an oil and gas lease to the land was issued to Buck- 
holts' 1 who assigned it to the Central Commercial Company 
(See Jt. App. 94). On or about October 22,1951, that com¬ 
pany brought in a producing well which was completed on 
November 15, 1951. Since then other producing wells have 
been completed (Jt. App. 26). 

On October 12, 1951, appellants filed a second petition 
for the exercise of the Secretary’s supervisory authority 
(Jt. App. 25). On May 2, 1952, the petition was denied 
(Jt. App. 92-95). The decision stated (Jt. App. 95): 

In the immediate proceeding, the petitioners have 
failed to give any explanation as to why over 10 years 
were allowed to elapse after the Department’s deci¬ 
sion of September 24, 1940, was rendered before the 
present petition for the exercise of supervisory author¬ 
ity was filed. The only explanation that is apparent 
is that shortly before the petition was filed a valuable 
discovery of oil was made on adjoining land. 

Notwithstanding the petitioners’ laches and the 
change in the rules of practice, the matters asserted 
in the petition have been carefully considered and the 
entire record in the case has been reviewed. Based on 
such consideration and review, it is concluded that 
there is nothing in the petition or in the record which 
presents a valid basis for reopening the proceedings 
regarding this land or which indicates any error in 


4 Prior to the issuance of the lease the Geological Survey made two more 
reports supporting the view that an oil and gas lease should he issued (Jt. 
App. 24). 
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the conclusions reached in the four previous depart¬ 
mental decisions. 

This suit was filed June 13, 1952 (Jt. App. 2). It was 
dismissed on the ground that section 5 of the Act of March 
3, 1887, was modified by section 3 of the Act of July 17, 
1914, 30 U.S.C. sec. 123 and by the Act of February 25,1920, 
as amended 30 U.S.C. sec. 226 (Jt. App. 54; see also Jt. 
App. 28-29). 

STATUTES INVOLVED 

The Statement contains the material parts of section 5 
of the Act of March 3, 1887, now’ 43 U.S.C. sec. 894 (p. 3 
svpra) and of section 3 of the Act of July 17, 1914, now 
30 U.S.C. sec. 123 (p. 4 supra). 

SUMMARY OF ARGUMENT 

I 

Section 5 of the Act of March 3, 1887, conferred a privi¬ 
lege to obtain a patent v’hich section 3 of the Act of July 
17, 1914, modified to the extent of requiring the patentee 
to relinquish to the United States the minerals in the land. 5 

5 Since appellants’ rights under Section 5 of the Act of March 3, 1887 were 
modified by Section 3 of the Act of July 17, 1914, it is unnecessary to dis¬ 
cuss the Act of February 25, 1920. The relation between the 1914 and 1920 
Acts was explained by the Supreme Court in Kinney Oil Co. v. Kieffer, 277 
U.S. 488 (1928). The Court speaking through Mr. Justice Van Devanter 
said (p. 504): 

The acts of 1914 and 1920 arc to be read together—each as the com¬ 
plement of the other. So read they disclose an intention to divide oil 
and gas lands into two estates for the purposes of disposal—one includ¬ 
ing the underlying oil and gas deposits and the other the surface—and 
to make the latter servient to the former, which naturally would be sug¬ 
gested by their physical relation and relative values. The act of 1914, 
in providing for the disposal of the surface, directs that there be a 
reservation of the oil and gas deposits, “together with the right to pros¬ 
pect for, mine and remove the same,” meaning, of course, the right to 
use so much of the surface as may be necessary for such operations. And 
the act of 1920, in providing for the leasing of the oil and gas deposits, 
provides ($29) for a reservation of the surface “in so far as said sur¬ 
face is not necessary for the use of the lessee in extracting and remov¬ 
ing the deposits.” In effect therefore a servitude is laid on the surface 
estate for the benefit of the mineral estate to the end, as the acts other¬ 
wise show, that the United States may realize, through the separate 
leasing, a proper return from the extraction and removal of the minerals. 
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n 

An applicant favored by an inferior tribunal of the De¬ 
partment of the Interior cannot by complying with the 
directions of that tribunal foreclose review by the Secre¬ 
tary of the Interior. 


ARGUMENT 

I 

Anderson Had to Relinquish to the United States the Oil and 
Gas Contained in the Land He Sought to Patent 

The trial court held (Jt. App. 4S-49, 54) that section 5 
of the Act of March 3,1SS7, 24 Stat. 556, 43 U.S.C. sec. 898, 
was modified by section 3 of the Act of July 17, 1914, 38 
Stat. 510, 40 U.S.C., sec. 123. Appellants’ attack upon the 
holding (Br. 12-26) is confined to a discussion of the pur¬ 
pose, meaning and effect of the earlier statute. But as the 
Supreme Court has observed: “Obviously the statute is not 
a curative one, confirms no title, but simply grants a privi¬ 
lege.” Ramsey v. Tacoma Land Co., 196 U.S. 360, 363 
(1905). Or, as it was put by the Secretary of the Interior in 
an opinion prepared under direction of the then Assistant 
Attorney General Willis Van Devanter: “The right to 
purchase conferred by said section five of the act of March 
3,1887, is not a vested right. It may be modified or entirely 
extinguished by Congress while it is in an inchoate condi¬ 
tion.” Clogston v. Palmer, 32 L.D. 77, S3 (1903). 

Unmistakably the right or privilege conferred by the 
1887 Act was modified by section 3 of the Act of July 17, 
1914. The latter Act applies to “any person * * # who shall 
hereafter * * * purchase under the nonmineral land laws 
of the United States * * (emphasis added) 6 It did 

not except purchasers under the 1S87 Act. Cf. Clark v. 
Benally, 51 L.D. 98,100-101 (1925). Thus it plainly covered 
appellants’ ancestor, Anderson, who was seeking to pur¬ 
chase under the 1887 Act, and it required the Secretary to 
reserve from the patent the oil and gas rights in the land. 

6 Appellant in his Summary of Argument (Br. 11) refers to “nonmincral 
land laws such as the Land Adjustment Act of 1887.’’ 
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In the absence of reasoned attack by appellants upon the 
meaning and effect of the 1914 Act (see e.g. Br. 19, 21, 25) 
further discussion of that Act would be idle. 

However, it should be added that there is no warrant for 
appellants’ intimations (see e.g. Br. 18, 22, 25, 29, 43) that 
the Secretary’s decision in this case (Jt. App. 67-72) was 
unique and inconsistent. Prior thereto he had not been 
called on to consider whether section 5 of the Act of 1887 
was affected by section 3 of the 1914 Act. 7 

It is submitted, therefore, that Anderson (and the appel¬ 
lants) were not entitled to a patent without a provision 
reserving to the United States any oil and gas. 

II 

Anderson Acquired Nothing by Following the Directions 
Contained in the General Land Office Letter of August 21, 
1936 

The remainder of appellants’ brief (Br. 25-47) is devoted 
to the proposition that, even if the 1914 Act modified the 
1887 Act, Anderson was entitled to what they call an “un¬ 
restricted” patent (by which they mean a patent without 
reservation) under the 1887 Act. Since the result of this 
contention is to render useless the 1914 Act and so defeat 
the law it is obviously based on a fallacy. 

In support of this contention appellants point out (Br. 
25-26) that Anderson made his application under the 1887 
Act, that the General Land Office (in the decision reversed 
by the Secretary) found that he had satisfied all the require¬ 
ments of that Act and directed him within 90 days to pay 
$200 and file certain proofs and that within that time he 
had done so. They then invoke (Br. 26) the well-established 
principle that “where an individual in the prosecution of 

7 Clogston v. Valmcr, 32 L.D. 77, decided in 190S was concerned with an 
application for patent under section 5 of the 1887 Act but, of course, did not 
deal with the effect upon the 1887 Act of section 3 of the 1914 Act. The Sec¬ 
retary held that section 24 of the Act of March 3, 1891, 26 Stat. 1103, 
authorizing the President to turn into public reservations public forest-bear¬ 
ing lands, did not show a clear expression of congressional intent to affect 
injuriously or take away the privilege conferred by the 1887 Act and hence 
did not debar a person named therein from obtaining patent to land put by 
the President in such a reservation. 
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a right does everything which the law requires him to do, 
and he fails to attain his right hv misconduct or neglect of 
a public officer, the law will protect him.” Lytle v. State 
of Arkansas, 9 How. 314, 333 (1850). 

It is enough to say that to do everything which a prior 
law r (that of 1SS7) required will not give rights withdrawn 
by a subsequent law (that of 1914). 

Moreover the attention of the Court is invited to the 
fact that as the appellee’s Statement discloses (pp. 3-4 
supra) —though the matter is not mentioned by appellants— 
the decision of the General Land Office carefully told both 
Anderson and Buckholts that the contest between them was 
not ended. It merely notified Anderson (Jt. App. 66) that 
if he made the requisite payment and proof “further action 
will be taken on the application with a view to issuing 
patent thereon in the absence of objection” (emphasis 
added). And it warned Buckholts that if he did “not file 
an appeal in this office within thirty days * # * the rejection 
of his application will be made final * * *” (emphasis 
added). Thus it is plain, as Anderson well knew at the 
time he paid the $200 and furnished proof of publication, 
that his application had not been granted. On the contrary, 
since Buckholts had appealed, he knew it was still pending. 
The contention that by his action while the appeal was 
pending Anderson could invest himself with the equitable 
right to the patent he sought amounts to a contention that 
he could defeat his adversary’s right of appeal and make 
nugatorv the Secretarv’s authoritv to review the actions 
of his subordinates. 'While the argument thus answers 
itself, it may be helpful to cite another court’s reaction to 
a similar one. United States v. Standard Oil Company of 
California , 20 F. Supp. 427 (S.D. Calif., 1937), affirmed 107 
F. 2d 402 (C.A. 9, 1939), certiorari denied 309 U.S. 654 
(1940). The court there said (20 F. Supp. at p. 447) : 

Ever since the establishment of the Department of 
the Interior * * *, our courts have held that the Secre¬ 
tary’s general supervision over the public lands of 
the United States gave him the right to revise, change, 
modify, and reverse the decisions of the register and 
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the Commissioner. * * * The right of appeal existing, 
any rule which would deny to the head of the Depart¬ 
ment which has the final say the right to review or to 
reach conclusions different from that of the inferior 
officers would destroy its effectiveness. * * * It would 
thus make the inferior officer or tribunal the final 
arbiter. He is such, if no appeal is taken. But when 
an appeal is taken, by the very force of the right to 
appeal, the right to reverse the inferior officer exists. 

Accordingly it is submitted there is no warrant for the 
contention that Anderson acquired equitable title to the 
fee of the land in question. 


Ill 

This is a Suit Against the United States 

The relief sought in this case is the same as that sought 
in No. 11,187 West Coast Exploration Company v. Douglas 
McKay, Secretary of the Interior, and for the reasons set 
forth in the Supplemental Brief of Appellee therein, it is 
submitted that this is a suit against the United States and, 
since there has been no congressional consent to its main¬ 
tenance, it had to be dismissed. 

CONCLUSION 

For the foregoing reasons it is submitted that the judg¬ 
ment appealed from should be affirmed. 

Respectfully, 

Perry W. Morton, 

Assistant Attorney General . 

John F. Cotter, 

Edmund B. Clark, 

Attorneys, Department of Justice, 
Washington, D. C. 

September 1953 
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REPLY BRIEF FOR APPELLANTS 


PRELIMINARY STATEMENT 

This brief is presented in answer to the Reply Brief of 
Appellee filed on September 18,1953. 


Appellee’s Reply Brief stresses three “facts” in its 
Statement of the case: (a) that Section 3 of the Act of July 
17,1914, 38 Stat. 510, 40 U. S. C. sec. 123, unmistakably af¬ 
fected rights of persons seeking to patent lands under sec¬ 
tion 5 of the Act of March 3, 1887, 24 Stat. 556, 43 U. S. C. 
sec. 898; (b) that equitable title can not vest in a patent ap¬ 
plicant during the pendency of a Departmental appeal by a 
lease applicant (Appellee’s Brief, p. 3); and (c) that Ap¬ 
pellants may have been guilty of laches although the De¬ 
partment ruled that “Notwithstanding the petitioners’ 
laches and the change in the rules of practice, the matters 
asserted in the petition have been carefully considered and 
the entire record has been reviewed” (Appellee’s Brief, 

p. 6). 

In the ensuing “Argument” section of his brief Appellee 
makes no further mention of laches, however, and confines 
himself to a very brief discussion of whether the 1914 Act 
was intended to limit rights conferred by Section 5 of the 
1887 Act under which Appellants claim, an argument that 
the existence of a right of appeal from a decision of the 
General Land Office gave the Secretary an unlimited dis¬ 
cretion to reverse the General Land Office, and a one sen¬ 
tence reliance upon arguments presented to this Court by 
Appellee in West Coast Exploration Company v. McKay, 
No. 11,187, as to the indispensabilitv of the United States 
as a party in a case of this type. 

In this Brief we will reply to the legal arguments under 
appropriate headings hereinafter, but this much should be 
said on the subject of laches: during the argument in Dis¬ 
trict Court, the Court stated that laches was a question 
of fact and that it would not consider laches when both 
parties had agreed that the case was one for summarv judg¬ 
ment (Jt. App. 34, 47). 

In any event, on the facts of record Appellants have not 
been guilty of laches. The Department closed the cases of 
both Buckholts and Anderson in 1944 (Jt. App. 88). It 
did not issue a lease to Buckholts until May 1947, after it 


had reopened the file sua sponte in 1946 without notice to 
Appellants. Buckliolts assigned his lease to Central Com¬ 
mercial Company in September 1947, but Central Com¬ 
mercial Company took no action to enforce its claim until 
September 1951, when it sought to enter upon the land (Jt. 
App. 24-25). There is no evidence, nor apparently any 
contention, that, before September 1951, Anderson or his 
heirs were notified of the reopening of the file, the issuance 
of the lease to Buckholts or its assignment to Central Com¬ 
mercial. They reacted promptly to this threat to their 
open and undisturbed occupancy and use of the land for 
over fifty years by protesting the entry of Central Com¬ 
mercial (Jt. App. 25, 89-91) and by filing a petition for 
exercise of supervisory authority by Appellee in their 
favor as against the assignee of the lease (Jt. App. 25). 
Not until after Anderson’s heirs went to the Department, 
and, indeed, not until after a quiet title action had been 
started in the Federal District Court in Kansas, did Buck- 
holts and his assignee bother to record their lease in Trego 
County, Kansas (Jt. App. 25, 61-62). 

Until 1951, Appellants cannot be charged with either 
actual or constructive notice of a leasehold claim adverse 
to their own interests, and no substantial rights against 
them were ever asserted until that year. Appellants acted 
t lien with great vigor and diligence to protect their owner¬ 
ship. See State of New Mexico , Robert M. Wilson, Lessee 
v. Robert S. Shelton and John T. Williams, 54 I. D. 112 
(1932), where the Secretary of the Interior applied the 
proper rule in situations of this type, saying: 

“As a rule, one in peaceable possession of real 
estate under a claim of right may rest in security until 
his title or possession is attacked, and the failure to 
appeal to equity during the period is no defense to a 
suit subsequently brought to establish, enforce or pro¬ 
tect his right." (p. 117). 

In that case, the State of New Mexico waited fourteen 
years to seek establishment of its rights against the De- 



partment, but throughout this period “gave notice to the 
world, through the actual possession of Wilson under its 
lease, of its claim of title to the premises”, (p. 117). 

We turn now to a consideration of Appellee’s legal 
arguments. 


ARGUMENT 

I. The Secretary of the Interior Was Without Legal Authority 
To Require Anderson To Relinquish to the United States 
Mineral Rights in the Land Anderson Sought to Patent. 

The short four-paragraph argument which Appellee 
advances to support the District Court’s conclusion that 
rights acquired under section 5 of the 1887 Statute could 
he subsequently modified as a result of the enactment of 
the 1914 Mineral Act is deceptively simple and actually 
misleading. Appellee even states the proposition in mis¬ 
leading terms. No facts of record justify the assertion 
that Anderson “had to relinquish to the United States the 
oil and gas contained in the land he sought to patent” 
(Appellee’s brief, p. 8). The question of the land’s mineral 
character was not raised until 1937 and it was not known 
to contain minerals until 1951 (Jt. App. 22-23, 26). Ander¬ 
son purchased the land in 1897, applied for a patent in 
duly 1936 and completed the requirements for a patent on 
October 26, 1936 (Jt. App. 19-21). As we pointed out in a 
footnote at page 35 of our original brief to this Court, 
throughout this long litigation there never was a categor¬ 
ical Departmental determination that the land had actual 
or prospective mineral value. In fact, the first official sug¬ 
gestion of any such possibility was in a Geological Survey 
report dated June 22, 1937 which said only that the land 
“is in an area which nun/ contain accumulations of oil and 
gas under favorable structural conditions” (Jt. App. 23). 
While this report might be regarded as sufficient to classify 
land in futuro as mineral, it could have no retroactive 
effect. It was issued forty years after Anderson purchased 
the land, eleven months after he applied for a patent, and 
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seven months after absolute equitable title to the land had 
vested in him by virtue of his compliance with the statute 
and the administrative conditions imposed upon him by 
the Department. Not until fourteen years later, after four 
inconclusive Geological Survey reports, was oil actually 
discovered on the land. Anderson could not be required to 
relinquish mineral rights to the United States to “oil and 
gas contahuifV’ in the land he sought to patent, when, in 
fact, at the time his rights became fixed no one knew or 
suspected that the land contained any oil or gas or any 
other mineral. 

A more serious shortcoming of Appellee’s argument is 
that it avoids entirely the main issue of the case, IVlien 
Appellee quotes from the decision in Clogston v. Palmer, 
.'12 L. I). 77. S3 (190.3) as authority for the principle that 
Congress mag modify or extinguish rights conferred by 
the 1887 Act, Appellee states a truism which we readily 
concede and consider irrelevant. The question is not what 
Congress has the power to do: it is what has Congress 
done. 

Appellee says that Congress intended by Section 3 of 
the 1914 Act to modify rights conferred by Section 5 of the 
1887 Act because in Section 3 of the 1914 Act, Congress 
said: “any person * * * who shall hereafter * * * purchase 
under the nonmineral land laws of the United States * * *” 
is subject to the Act, italicizing the phrase “nonmineral 
land laws”. Appellee should have italicized the word 
“hereafter”. Anderson had already purchased this land 
by chain of title starting with the railroad and was eligible 
under section 5 of the 1887 Act to receive an unrestricted 
patent at the time the 1914 Act was passed by Congress. 
As we demonstrated at pages 12 to 25 of our principal 
brief, the right to a patent to land without reservation of 
minerals to the United States attached to the bona fide 
purchaser from a railroad if he had no knowledge of min¬ 
eral value at the time of such purchase. Anderson’s 
original purchase was in 1S97. To apply the 1914 Act 




retroactively so as to extinguish Anderson’s right to an 
unrestricted patent would repudiate long established prin¬ 
ciples of statutory interpretation of remedial legislation 
and deny the plain meaning of language used by Congress 
in Section .3 of the 1914 Act which Appellee cites. In our 
dictionary, “hereafter” means after 1914. 1 

Appellee asserts further that there is no warrant for our 
“intimations” that the Secretary’s decision in this case is 
“unique and inconsistent” and comments that before this 
case the Secretary “had not been called on to consider 
whether section 5 of the Act of 18S7 was affected by section 
3 of the 1914 Act” (Appellee’s Brief, p. 9). In a footnote, 
Appellee seeks to brush aside the effect of the Clogston v. 
Palmer decision by observing that the decision was issued 
in 1903 before passage of the 1914 Mineral Act. But the 
crux of the decision in Clogston v. Palmer, supra, was a 
principle of statutory interpretation as applicable today 
as it was in 1903. It held simply that rights conferred by 
section 5 of the 18S7 Act were not limited by the subse¬ 
quent enactment of an 1S91 statute authorizing the Presi¬ 
dent to turn public forest-bearing lands into public reser¬ 
vations, absent a clear expression of intention by Congress 
to make such a modification. See also Charles E. McClane, 
(Patent Xo. 632361, Eoseburg, Oregon, Serial Xo. 010926, 
dated May 29, 1918), wherein the Commissioner of the 
General Land Office cited Clogston v. Palmer with ap¬ 
proval, saying that the 1891 Forestry Act could not have 

i The only ease cited by Appellee in supi>ort of its strained interpretation 
of Section 3 of the 1914 Act is given a Cf. citation as Clark v. Bcnally, 51 
L.P. 98, 100-101 (1925). This case dealt with issuance of surface land patents 
under the Indian Allotment Act of 1887. It held that since Congress had 
expressly provided for issuance of surface patents under various Indian Allot¬ 
ment Acts passed after 1914, Congress must also have intended to allow sur¬ 
face patents to be issued under a similar allotment act passed before 1914. 
Hence, Congress intended the 1914 Act as a modification of the Indian Allot¬ 
ment Act of 1SS7. The decision, instead of supporting Appellee’s argument, 
supports the general rule of law which should be followed in the present case 
that a later statute may not be interpreted as modifying an earlier statute 
unless it can be clearly determined that such was the Congressional intent. 
The Court held only that the passage of the Indian Allotment Acts after 1914 
indicated the existence of a Congressional intent to modify a prior Indian 
Allotment Act. The case had nothing to do with the possible effect of the 
1914 Act on the Act of March 3, 1887, the statute under consideration here. 
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been intended “to extinguish an existing right to purchase 
granted by Section 5” of the 1S87 Act. 

It is inconsequential whether, prior to this case, the Sec¬ 
retary expressly considered the relationship, if any, of 
section 5 of the 1887 Act and section 3 of the 1914 Act. The 
point we stressed in our first brief is that the Secretary’s 
ruling that any discovery of mineral value subsequent to 
the time of the bona fide purchase may divest the applicant 
of mineral rights is unquestionably “unique and incon¬ 
sistent” in the history of the Department of the Interior’s 
interpretation of the 1887 Act. Since submission of our 
original brief, exhaustive research at the National 
Archives of patents issued under section 5 of the 18S7 Act 
confirms our statement that Anderson’s right to an un¬ 
restricted patent attached as of the time he purchased the 
land in 1897 through a chain of title originating with the 
railroad, and that no subsequent discovery of mineral 
value, whenever it may have occurred, could alter Ander¬ 
son’s right. 

In The Alabama Company case (Montgomery, Ala., 
Serial No. 011501, decision dated April 17, 1924), The Ala¬ 
bama Company filed an application under section 5 of the 
1887 Act for a patent to the undivided interests of the 
United States in certain tracts of land in Alabama consist¬ 
ing of approximately 522 acres. The land had previously 
been mined by The Alabama Company’s predecessors in 
interest, and on August 2, 1923, when The Alabama Com¬ 
pany filed its application for a patent under Section 5, the 
land was then being mined by the applicant itself. The 
question then arose as to whether the known mineral char¬ 
acter of the land should prevent the patent applicant from 
acquiring title from the Government. In an unpublished 
decision, dated April 17, 1924, approved by the First 
Assistant Secretary of the Department of the Interior, the 
Commissioner of the General Land Office held that (p. 24): 

“The right of the purchaser under Sec. 5 of said act 
of March 3, 1887, will not be defeated by a mineral 
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claim, as it is stated in 32 L. D. 77 (syllabus) that 
where lands, otherwise within Sec. 5 of said act, and 
not known to be mineral at the time of purchase by 
the company are subsequently found to be mineral, 
they are not for that reason excepted from the right to 
purchase granted bv said section. (See also 31 L. D. 
325). 2 

“If any of those under whom The Alabama Company 
claims, or the said company itself, acquired these lands 
without knowledge that they are mineral lands it would 
appear under the decisions cited that they are bona fide 
purchasers as defined by the Act of March 3, 1887.” 

A patent without mineral reservation to the United States 
was issued to The Alabama Company (Patent No. 939226, 
dated May 29, 1924). 

In the case of John IT. Stanley (Phoenix, Ariz., Serial 
No. 072500, decision dated January 19, 1933), Stanley filed 
an application on October 11, 1932 for a patent, under sec¬ 
tion 5 of the 1S87 Act, to 320 acres of land in Arizona. On 
October 31, 1932 one Uelia Judge Ross filed a protest to 
the application, alleging that the land was mineral in char¬ 
acter and that Stanley had no right under section 5 of the 
1887 Act to acquire a fee simple title to land which was 
known to be valuable for minerals at the time of the appli¬ 
cation.' 1 On November 26, 1929 Mrs. Ross had filed an ap¬ 
plication for original entry regarding the same land under 
the Stock-Raising Homestead Act, 39 Stat. 862, 43 U. S. C. 
sec. 291. Her entry had been contested by the Santa Fe 
Pacific Railroad Company on behalf of John W. Stanley on 
the ground that years before the company had sold the land 
to a bona fide purchaser, that Stanley was the mesne trans¬ 
feree with a right to a patent to the land under section 5 of 
the 1887 Act, and that Stanley was using and occupying the 
land so that it was not subject to entry by Mrs. Ross. On 

- Tlio two oases cited nro Tlntlnn el nl. V. Forbes, 31 L. D. 32." (1902) and 
Clopstom v. Palmer, supra. 

3 For certified copies of the protest .and the Department’s unpublished deci¬ 
sion, dated January 19, 1933, see Add. 18 and 20. 


August 13, 1932 the Department rendered its decision in 
favor of Stanley, stating that (Add. 18): 

“The entry of Mrs. Ross will be canceled as to the 
E% Sec. 9, provided within 90 days from notice hereof 
Stanley applies for the land under an applicable public 
land law with proper showing as to his qualification to 
acquire title under such law as he invokes.” 

Approximately two months later Stanley filed his appli¬ 
cation for a patent to the land under section 5 of the 1887 
Act, and Mrs. Ross then filed her protest referred to above. 
In her protest Mrs. Ross stated that on March 17, 1916 the 
land had been selected for patent by the Santa Fe Pacific 
Railroad Company, that the Geological Survey had subse¬ 
quently reported the land to be valuable for minerals, and 
for that reason the railroad’s selection was cancelled and 
patent refused on July 30, 1920. Thus , the land was ex¬ 
cepted from the operation of the railroad grant for the very 
reason that it was known to he valuable for minerals . 
Moreover, Mrs. Ross pointed out that the mineral classifi¬ 
cation of the land had never been set aside so that it was 
still classified as mineral when Stanley applied for the pat¬ 
ent (Add. 22). On January 19, 1933 the Department ren¬ 
dered its decision (Add. 18). The protest of Mrs. Ross was 
rejected and Stanley’s application for a patent without 
mineral reservation of any kind was allowed. In the deci¬ 
sion it was stated in part (Add. 19): 

“On October 31, 1932 Mrs. Ross’ attorney filed pro¬ 
test for Mrs. Ross against Stanley’s application. The 
grounds of the protest are that the said act of March 
3,1887, authorizes the filing of applications by railroad 
company grantees, and not by individuals, and that the 
land is mineral in character, and that rights to mineral 
land can not be acquired under the said act of March 
3, 1887. 

“In connection with the protest and the grounds 
thereof, it should be stated that the act of March 3,1887 
(24 Stat. 556), specifically provides for the filing of 
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applications by individuals to protect their own indi¬ 
vidual interest under a number of specified circum¬ 
stances. See 8 L. D. 348, and especially 351 and 352, 
the instructions with reference to said act of March 3, 
18S7, particularly as to section 5 of the act. This land 
is within the primary limits of the said grant of the 
Santa Fe Pacific Railroad Company, and as far as the 
company is concerned, it has been adjudged to be min¬ 
eral in character in connection with the company’s list 
029863 for the land, and its later list 068304 for the 
tract. However. where land otherwise coming within 
the provisions of section 5 of the act of March 3, 1SS7. 
and not known to he mineral in character at the time of 
purchase from the railroad company is subsequently 
found to he mineral , it is not for that reason excepted 
from the right to purchase granted by the said sec¬ 
tion 5. See 32 L. D. 77, and 31 L. D. 325. 4 (Emphasis 
supplied) 

A patent without mineral reservation to the United States 
was issued to Stanley (Patent No. 1066559, dated October 
13, 1933). 

These two decisions are irreconcilable with the Depart¬ 
ment’s position in the present case. They reflect a con¬ 
tinuing policy consistent with Clogston v. Palmer, supra. 
broken only in this case by the Secretary’s arbitrary and 
capricious refusal to follow the law and his own precedent. 

II. The Appeal Taken by the Applicant for a Mineral Lease Did 

Not Prevent the Vesting of Equitable Title in Anderson. 

Appellee contends that irrespective of whether Anderson 
did everything that the law and the regulations required 
him to do. Anderson did not acquire equitable title to tbe 
land because he knew when he published notice and paid 
the money that Buckholts, the lease applicant, bad appealed 
from the Commissioner’s decision of August 21, 1936 (Jt. 
App. 63). 


*» Again, as in The Alabama Company case, tbe two cases cited are Hutton 
ct al. v. Forbes, supra, and Clogston v. Palmer, supra. See footnote 2. page 8 
of this brief. As to the instructions referred to. see Joint Appendix 96-97 
and Appellants’ original Brief, pp. 14-15. 
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While Appellee gives tacit recognition to the well-settled 
rule of law that a patent applicant becomes vested with full 
equitable title when he complies with all the terms of the 
statute under which he claims and the applicable regula¬ 
tions, he argues that the rule does not apply w’hen an appeal 
within the Department is pending (Appellee’s Brief, pp. 
9-11). In other words, appellee maintains that vesting of 
equitable title depends not on what the patent applicant 
does, but on what a third party does. This is a novel con¬ 
tention without support in logic or in Court or Depart¬ 
mental decisions. 

Case law says without equivocation that equitable title 
vests when a patent applicant meets all of the requirements 
for a patent. It vests by reason of what the applicant does, 
and neither action nor inaction by the Department can affect 
the result. It was unimportant whether the Department 
accepted the money unconditionally, conditionally, or re¬ 
fused to accept it at all. Equitable title vested when ap¬ 
plicant tendered the money, having complied with all the 
requirements for a patent, even if the Land Department 
officers had refused to accept the money because of a mis¬ 
taken conception of the law. Wallerton v. Snoiv et al., 15 
Fed. 401 (C.C., D. Kan., 1882). The time of vesting is de¬ 
termined solely by when the applicant completes his per¬ 
formance of all the requirements, not by when the Depart¬ 
ment recognizes that the requirements have been met. 
Leonard v. Lennox, 181 Fed. 760, 764 (C.C.A. 8th, 1910). 
(See Appellants’ Original Brief, p. 38). 

The only case cited by appellee in support of his argu¬ 
ment that an appeal prevents vesting of equitable title ac¬ 
tually confirms our logic. In United States v. Standard Oil 
Company of California, 20 F. Supp. 427 (S.D. Cal., 1937), 
affirmed 107 F. 2d 402 (C.C.A. 9th, 1939), cert. den. 309 U. S. 
654 (1940), the basic issue was one of fact: namely, whether 
on a certain date land was known to be mineral in char¬ 
acter. The Secretary of Interior under his general super¬ 
visory power could “revise, change, modify and reverse 


the decisions of the register and the Commissioner” on this 
question of fact. Appellee relies on this statement but over¬ 
looks the fact that the power of the Secretary is not an un¬ 
limited or arbitrary power. “It can be exerted only when 
the entry was made upon false testimony or without author¬ 
ity of law. It cannot be exercised so as to deprive any per¬ 
son of land lawfully entered and paid for. By such entry 
and payment the purchaser secures a vested interest in the 
property and a right to a patent therefor, and can no more 
be deprived of it by order of the Commissioner than he 
can be deprived by such order of any other lawfully ac¬ 
quired property.” Cornelius v. Kessel, 128 IT.S. 456, 461, 
32 L. ed. 482 (1888). 

We do not question in this case that the Secretary had 
authority to reverse a General Land Office determination 
that Anderson had no knowledge of mineral value at the 
time of his purchase in 1897 or at the time of his compliance 
with all the conditions on October 26, 1936, if he found the 
facts to be otherwise. But the Secretary accepted the facts 
as found by the General Land Office. By determining that 
a subsequent intimation of the existence of mineral value, 
long after purchase and after vesting of equitable title, was 
enough to extinguish Anderson’s right to an unrestricted 
patent, the Secretary exceeded his statutory authority and 
erred as a matter of law. The District Court in the Stand¬ 
ard Oil case recognized the distinction between the right of 
the Secretary to review and reverse an inferior officer’s 
finding of fact as to the known mineral character of the 
land, and his lack of power, in reviewing and reversing an 
inferior officer’s decision, to misconstrue or misapply the 
law, himself. The Court said (20 F. Supp. at 451): 

“ * * * The errors of law for which the decision of 
the Secretary may be reviewed are set forth in Sanford 
v. Sanford . supra, 139 IT.S. 642, 11 S. Ct. 666, 667. 35 L. 
Ed. 290: ‘But where the matters determined are not 
properly before the department, or its conclusions have 
been reached from a misconstruction by its officers of 
the law applicable, to the cases before it , and it has thus 
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denied to parties rights which, upon a corrct construc¬ 
tion, would have been conceded to them, or where mis¬ 
representations and fraud have been practiced neces¬ 
sarily affecting its judgment, then the courts can, in a 
proper proceeding, interfere and control its determina¬ 
tion so as to secure the just rights of parties injuriously 
affected * * V (Italics added.)” 

Appellee’s quotation out of context of the same Court’s 
statement that “by the very force of the right of appeal, 
the right to reverse the inferior officer exists” as an un¬ 
limited rule of law, would have astonished the Court which 
wrote the opinion. Preceding and following language 
limiting the rule was conveniently omitted. 

It is an uncontroverted rule of law that if a patent appli¬ 
cant in fact meets the requirements for an unrestricted pat¬ 
ent he becomes vested with equitable title. No subsequent 
classification of the land as mineral can defeat this vesting 
of title. Neither can the filing of a lease application nor 
the lease applicant’s right to appeal from an adverse deci¬ 
sion prevent applicant from subsequently completing final 
proof so as to vest himself with equitable title. Foster v. 
Hess (On Rehearing) 50 L.D. 276 (1924), Wilber v. United 
States ex rel. Stuart , 60 App. D. C. 299, 53 F. 2d 717 (C.A. 
D.C., 1931). Mere filing of a lease application gives the 
applicant no right or interest in the land. Enlow v. Shaw 
e.t at., 50 L.D. 339, 340 (1924); McNeil et al v. Marias, 54 
I.D. 333, 335 (1933). 

As a practical matter, the filing of a lease application may 
spur the Department into having the land classified as min¬ 
eral in character before the patent applicant does, in fact, 
meet all the requirements for a patent as in the Hess and 
Stuart cases, supra. But sometimes it does not have this 
result, as in this case, where no mineral report was even 
requested until months after Anderson had met every re¬ 
quirement for a patent. Anderson’s right to an unrestricted 
patent could only be defeated by proof that the land was 
known to be mineral either at the time of the bona fide 



14 


purchase or when all the requirements for a patent were 
met. Here the Secretary has admitted that the land was 
not known to be mineral at the time of the bona fide pur¬ 
chase, and he has neither alleged nor tried to prove that the 
land was known to be mineral on October 26, 1936, when 
Anderson met the last requirement for a patent. 

This view of the law does not “render useless the 1914 
Act and so defeat the law,” as Appellee states (Appellee’s 
Brief, p. 9). It only means that there must be a definite 
date on which the land must be known to be valuable for 
minerals before the Secretary has authority to refuse a fee 
simple patent. If the land was classified or known to be 
valuable for minerals on that crucial date, and onlv then, 
may the Secretary reserve title to minerals under the 
1914 Act. 

Nor does Appellants’ contention “make nugatory the 
Secretary’s authority to review the actions of bis subordi¬ 
nates” (Appellee’s Brief, p. 10). The Secretary may still 
reverse the findings of fact or conclusions of law of an in¬ 
ferior officer. He may reverse the Commissioner and find 
that the land was known to be mineral in character on the 
crucial date, as in United States v. Standard Oil Company 
of California, supra. He may reverse the Commissioner 
and find that the patent applicant did not meet all the re¬ 
quirements for a patent before the mineral classification of 
the land, just as this Court did when it reversed the lower 
court upon that very ground in Wilbur v. U.S. ex red. Stuart, 
supra. He may reverse the Commissioner’s application of 
law to uncontested facts. But the Secretary may never de¬ 
prive an applicant of a patent to which he is legally entitled. 

In short, Appellee would have Anderson’s Section 5 rights 
depend upon whether Buckholts decided to appeal. It is 
inconceivable that Anderson could have a vested equitable 
title good against the world if Buckholts did not appeal, 
and no equitable title because Buckholts decided suddenly 
to write a letter. The Secretary cannot seriously contend 
that his capacity to protect the interest of the United States 


15 


in land may be governed by the whim of a third party who 
has no interest in the land. We submit such a conclusion 
would be destructive of sound administration of the land 
laws. 


III. This Is Not a Suit Against the United States. 

This is not a suit against the United States and therefore 
prohibited upon the grounds of sovereign immunity, but, 
rather, is a suit for relief against an official of the Gov¬ 
ernment who has acted beyond his statutory powers. The 
West Coast Exploration Company case (No. 11,187), not 
vet decided by this Court, has no relevancy here. 

In their complaint Appellants alleged that the Secretary, 
in denying an unrestricted patent to Anderson, and subse¬ 
quently to Appellants, refused to discharge a purely minis¬ 
terial duty imposed upon him by law, and that Appellants 
had exhausted their administrative remedies. In substance. 
Appellants alleged that the action of the Secretary was not 
the action of the sovereign, but was outside of his delegated 
authority and contrary to enactments of Congress. 

Appellants submit that this case falls within the rule rec¬ 
ognized by the United States Supreme Court in Larson v. 
Domestic and Foreign Commerce Corporation, 337 U.S. 682 
(1949), namely, that where injury is caused by an official 
acting beyond the authority delegated to him, such action is 
not the action of the sovereign, and therefore relief will lie. 

In Land v. Dollar , 330 U.S. 731 (1947), affirming the deci¬ 
sion of this Court, 81 U.S. App. D.C. 28, 154 F. 2d 307 
(1946), and again in the Larson case, supra , the Court 
pointed out that it is sufficient to give the court jurisdiction 
if it is alleged in the pleadings that the public officer ex¬ 
ceeded his statutory authority or acted under an unconstitu¬ 
tional statute. This rule was stated with special clarity by 
this Court in its decision in the Dollar case (154 F. 2d at 
311). 

Tn this case Appellants have alleged in their complaint 
that Appellee has exceeded his statutory authority in that 



he had refused to issue to Appellants a land patent without 
mineral reservation to the United States “contrary to the 
applicable law” and that “by such actions Appellee has 
substituted his judgment for the will of Congress and has 
refused to discharge a purely ministerial duty imposed upon 
him by law” (Jt. App. 10). It is obvious from the facts 
set forth in the complaint that these allegations are not 
“wholly unsubstantial and frivolous” (Jt. App. 2-11). 
Therefore, the United States is not an indispensable party 
to this action, and this Court has jurisdiction to hear the 
case on its merits. 

It should be observed parenthetically that the modern 
trend is toward the limitation of the doctrine of sovereign 
immunity. Justice Douglas in the majority opinion in Land 
v. Dollar , supra, tried to reconcile the logic of the many 
conflicting decisions of courts on the question of when the 
United States is an indispensable party by observing that 
the rule forbidding suits against the sovereign without his 
consent seems to be “based on practical considerations,” 
meaning whether the serious business of formulation of gov¬ 
ernment policy will be hampered in a particular case by an 
injunction or mandamus order against a government official. 
In effect, these “practical considerations” bring us back to 
the point of determining whether the acts sought to be en¬ 
forced by mandamus are ministerial in nature by statute or 
involve discretion and policy decisions authorized by stat¬ 
ute. In this case, since Anderson held equitable title 
through compliance with all statutory and administrative 
requirements, the mere physical issuance of a patent was a 
wholly ministerial act which may be compelled by man¬ 
damus. 5 

5 “Many of the reasons advanced as the justification of the doctrine of 
sovereign immunity have lost their vitality. The ancient rationale of royal 
supremacy has no application in this country; the justification that a govern¬ 
ment should not he subject to the indignity of a suit instituted by private 
parties is not persuasive now that the federal government has outgrown its 
period of instability and insecurity; Mr. Justice Holmes’ view that there can 
be no legal right as against the authority that makes the law on which the 
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CONCLUSION 

For tlie reasons herein stated, as well as those set forth 
in Appellants’ original brief, it is submitted that Appellants 
are entitled to a patent without reservation of mineral 
rights. The judgment of the District Court should be re¬ 
versed and the case remanded with instructions to grant 
Plaintiffs’ motion for summary judgment and issue an or¬ 
der directing the Secretary of the Interior to issue forth¬ 
with an unrestricted patent to Plaintiffs. 

Respectfully submitted, 

Charles B. McInnis, 

Warren Woods, 

Irene Kennedy, 

Roger H. Muzzall, 

400 De Sales Bldg., 
Washington 6, D. C., 

Counsel for Appellants. 

Of Counsel: 

Hulette F. Aby, 

National Bank of Tulsa Bldg., 

Tulsa 3, Oklahoma. 


right depends, is not persuasive today in view of the prevailing philosophy 
that the People and not the State are supreme. 

“Today the only logical basis for the application of the doctrine of sov¬ 
ereign immunity is to prevent undue interference with the performance of 
the functions of government, and it should not be applied as a flat and blanket 
rule. When a suit would constitute interference it should not be heard, but 
when a suit by a citizen does not interfere with the functions of government 
it should, in the interests of morality and justice, be heard.” 23 So. Cal. L 
Rev. 258, 260. 

On limiting sovereign immunity see also Kcifcr 4 Keifer v. RFC, (1939) 
306 IT.S. 381 ; FHA v. Burr (1940) 309 U.S. 242, 245. 
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ADDENDUM 

UNITED STATES DEPARTMENT OF THE INTERIOR 
GENERAL. LAND OFFICE 
WASHINGTON 

Jan. 19, 1933 

In Reply Please Refer to 
Phoenix 072500-067021 “F” HSA. 

Ross’ protest finally dismissed and entry finally canceled 
in part. 

Stanley’s application returned for proper action in due 
course. 

Lelia Judge Ross 
John Stanley. 

Register, 

Phoenix, Arizona. 

Sir: 

On November 26,1929, Lelia Judge Ross filed application 
067021 for original entry under the stock raising homestead 
act covering the E 1 /-* Sec. 9, W 1 /: Sec. 10, T. 15 N., R. 1 E., 
G. and S. R. M., which was allowed on the date filed. The 
Santa Fe Pacific Railroad Company initiated contest No. 
7589 against the entry in so far as it covers the EM 2 said 
Sec. 9 on the ground that the land was within the primary 
limits of the company’s land grant of odd sections by the 
act of July 27, 1866 (14 Stat. 292), and that the company 
had sold the land and one John Stanley as mesne trans- 

m) 

feree was now the owner of the land and using and occupy¬ 
ing it in such a manner that said E 1 ^ Sec. 9 was not subject 
to entry by Ross. Hearing was had in the matter of the 
contest, and on August 13, 1932, the Department rendered 
decision upholding the contestant and stating that : 

“The entry of Mrs. Ross will be canceled as to the 
EM> Sec. 9, provided within 90 days from notice hereof 


Stanley applies for the land under an applicable pub¬ 
lic land law with proper showing as to his qualifica¬ 
tions to acquire title under such law as he invokes.” 

By letter “F” of October 10, 1932, pursuant to the depart¬ 
mental decision Stanley was allowed the said period of 90 
days within which to file an application for the land. On 
October 11, 1932, Stanley filed in your office application 
072500 for said Sec. 9 under section 5 of the act of 
March 3,1887 (24 Stat. 556). 

On October 31,1932, Mrs. Ross’ attorney filed protest for 
Mrs. Ross against Stanley’s application. The grounds of 
the protest are that the said act of March 3,1887, authorizes 
the filing of applications by railroad company grantees, 
and not by individuals, and that the land is mineral in char¬ 
acter, and that rights to mineral land can not be acquired 
under the said act of March 3, 1887. 

In connection with the protest and the grounds thereof, 
it should be stated that the act of March 3, 1887 (24 Stat. 
556), specifically provides for the filing of applications by 
individuals to protect their own individual interests under 
a number of specified circumstances. See 8 L. D. 348, and 
especially 351 and 352, the instructions with reference to 
said act of March 3, 1887, particularly as to section 5 of the 
act. This land is within the primary limits of the said grant 
of the Santa Fe Pacific Railroad Company, and as far as 
the company is concerned, it has been adjudged to be min¬ 
eral in character in connection with the company’s list 
029863 for the land, and its later list 068304 for the tract. 
However, where land otherwise coming within the provi¬ 
sions of section 5 of the act of March 3,1887, and not known 
to be mineral in character at the time of purchase from the 
railroad company is subsequently found to be mineral, it 
is not for that reason excepted from the right to purchase 
granted by the said section 5. See 32 L. D. 77, and 31 
L. D. 325. ’ 

Accordingly, the protest is hereby finally dismissed and 
the case in relation thereto closed. 


Also in conformity with the departmental decision of 
August 13, 1932, Ross’ entry 067021 is hereby finally can¬ 
celed and the case closed in relation thereto in so far as it 
embraces the Esaid Sec. 9. 

The records of this office have been noted to show the dis¬ 
missal of the protest and the partial cancellation of the 
entry, and you will make corresponding notations on your 
records. 

Stanley’s application 072500 is herewith returned to you 
for allowance, and other proper action in due course in con¬ 
nection therewith in conformity with the instructions of 
February 13, 1S89, as to the act of March 3, 1887 (8 L. D. 
348). 

You will forward notice hereof to the parties by ordinary 
mail. 

Very respectfully, 

Thos. C. Haveg 
Assistant Commissioner. 


UNITED STATES DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE, WASHINGTON, D. C. 

DISTRICT LAND OFFICE, PHOENIX, ARIZONA 

Received 
U. S. Land Office 
Phoenix, Arizona 
Oct. 31, 1932 

Hour. 

By. 

Re: Phoenix 067021 
Re: Phoenix 072500 

Comes now Lelia Judge Ross and protests to the appli¬ 
cation of John Stanley filed October 11, 1932, for the E 1 /? 
Section 9, Township 15 N Range 1 E, G & S R B & M, Ari- 





zona, made under Section 5 of the Act of March 3, 1887, on 
the following grounds: 

I 

Said Act of March 3, 1887, covers railroads only in filing 
for grant selections. Said Act does not permit an individ¬ 
ual to use it for the acquisition of land and applicant John 
Stanley, cannot take advantage of it in attempting to ac¬ 
quire title to said land. 

II 

Since it has been shown to the Land Office repeatedly that 
said land is mineral in character, and has been so declared 
by the Government, applicant, John Stanley, can only ac¬ 
quire said land by reserving the mineral rights to the United 
States. Applicant cannot acquire title to mineral land un¬ 
der the Act of March 3, 1887, in the manner which he is 
seeking to do herein. 


Lelia Judge Ross, in whose behalf this protest is filed, is 
in possession of said land under the only law by which title 
to it may be acquired and is seeking to obtain title thereto, 
reserving all mineral rights to the United States. To per¬ 
mit applicant, John Stanley, to oust her by acquiring title 
under the Act of March 3, 1887, would mean that applicant, 
John Stanley, would obtain title without reserving any min¬ 
eral rights to the United States and the United States would 
forever be deprived of any of said rights regardless of how 
valuable they may be. Quoting from a Decision by John 
H". Edwards, Assistant Secretary of the Department of the 
Interior, dated February 25, 1931, in reference to Phoenix 
068304 as follows: 

“On March 17,1916, the company (referring to Santa 
Fe Pacific Railroad) filed its list, Phoenix 029863, in¬ 
cluding the tract here in dispute. The Geological Sur- 




vey reported the land to be valuable for its mineral de¬ 
posits, and adverse proceedings were instituted against 
the selection on the charge that the land was mineral 
in character, containing valuable deposits of gold, silver 
and copper. Notice was duly served on the company 
but no answer made and on such default the selection 
was cancelled on July 30, 1920.” 

Apparently the report of the Geological Survey in re¬ 
gard to the land in dispute has at no time been set aside. 
The Edwards Decision finds repeatedly that said land in 
question is mineral in character, in fact John Stanley in 
testifying stated that he himself had mining claims located 
near the land in question. He also further admitted that 
considerable prospecting has been done in that immediate 
vicinity. 

There is no question but what the land is mineral in char¬ 
acter. Assuming that it is applicant, John Stanley, has no 
right to acquire title thereto in the manner in which he 
seeks. Furthermore the law under which he has filed his 
application does not relate to him or any other individual 
but only to railroads in filing for grant selections. 

Wherefore, the application of John Stanley must be 
denied and the rights and titles of Lelia Judge Ross to said 
land must at least be upheld and respected until such time 
as applicant, John Stanley, files for such land under a law 
applicable in such cases as prescribed by the Decision of 
the Secretary of the Department of the Interior. 

J. Andrew West 

Attorney for Lelia Judge Ross. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,798 


Rose M. Anderson, ct al., Appellants 

v. 

Douglas McKay, Secretary of tlie Interior, Appellee 


Appeal From a Judgment of the United States District Court 
for the District of Columbia 


PETITION OF APPELLANTS FOR REHEARING 


The Appellants, by their attorneys of record, petition the 
Court to grant a rehearing in the above entitled cause, 
and upon a rehearing and further consideration hereof, 
request that the judgment entered herein on March 25, 
1954, be reversed and entered in favor of petitioners and 
for grounds of this petition state as follows. 

The Court recognizes that its decision “appears to be 
harsh in that oil and gas rights on property which had 
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been for over a half century in the possession of one 
family under an ostensible fee simple title, go to a new¬ 
comer who applied for a mineral lease on property not 
then known to be valuable for minerals.” (Slip Opinion, 
p. IS). Petitioners not only agree with the Court that 
the result of the case is harsh, hut submit that it is grossly 
inequitable and not in accordance with the applicable legal 
principles. They believe that the Court has either mis¬ 
construed or misread the law and the facts in reaching the 
conclusion that Anderson, a bona fide purchaser, who 
applied for a patent under Section 5 of the Act of March 3, 
1SS7, c. 376 (24 Stat. 556, 43 U.S.C.A. Sec. S9S) was not 
entitled to an unrestricted patent to the land in question. 

Petitioners earnestly believe that if thev are granted a 
rehearing, they can prove to the Court that the rule of 
law which this Court has applied in the instant case to 
Anderson, petitioners’ predecessor in interest, is irrec¬ 
oncilable with every case which has ever been decided 
under Section 5 of the 1887 Act, in a situation where 
minerals were discovered after the bono fide purchase but 
before issuance of the fee simple patent. The Court’s 
ruling is contrary to every such decision from Cloyston 
v. Palmer, 32 L. D. 77, decided in 1903, down through 
John TP. Stanley (Phoenix, Ariz., Serial Xo. 072500), 
decided in 1933. This is true, irrespective of whether the 
decision was handed down before or after the Act of 
July 17, 1914, c. 142 (38 Stat. 509, 30 U.S.C. Sec. 121), and 
regardless of whether the specific mineral in those cases 
was one of those listed in the 1914 Act or not. Further, 
petitioners respectfully submit that the decision of the 
Court, if allowed to stand, is such that henceforth the 
Department of the Interior may logically deny an un¬ 
restricted patent to any Section 5 applicant if mineral of 
any type is suspected or discovered on the land prior to 
the issuance of a patent, irrespective of whether or not 
the mineral is one of those named in the 1914 Act. 
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Petitioners request the Court to reconsider the follow¬ 
ing points in its opinion to which exception is taken: 

I. That Congress intended the Mineral Act of 1914, 
supra, to modify a bona fide purchaser’s right to a fee 
simple patent under Section 5 of the 1887 Act, supra . 
(Slip Opinion, pp. S-14). 

II. That because the land in the instant ease was within 
the geographical limits of a railroad land grant, Ander¬ 
son’s right to a fee simple patent under Section 5 of the 
1887 Act, as modified by the 1914 Act, is not governed by 
the general rule regarding the vesting of equitable title 
set forth in Wyoming v. United States. 255 U.S. 489, 65 
L. Ed. 742 (1921), but is controlled by the exception to the 
general rule set forth in Barden et at. v. Northern Pacific 
Railroad Co., 154 U.S. 288, 38 L. Ed. 992 (1894). (Slip 
Opinion, p. 16). 

III. That the basis for petitioners’ claim that 
Anderson became the equitable owner of the property on 
October 26, 1936 is based upon “the express terms of the 
ruling of the General Land Office”, dated August 21, 1936, 
which stated that his rights were subject to later con¬ 
sideration by the Secretary. (Slip Opinion, p. 16). 

TV. That “the problem of potential value for minerals” 
was “raised” by the filing of Buckholts’ lease application 
on March 2, 1936, so as to throw on Anderson the burden 
of proving the non-mineral character of the land. (Slip 
Opinion, p. 17). 

V. That Anderson and his predecessors in interest had 
a right to obtain a fee simple patent between 1SS7 and 
1914, which they failed to exercise although there was no 
impediment to their doing so. (Slip Opinion, pp. 7, 9, 18). 

Point I 

This Court has gone along with the contention of 
respondent that the Mineral Act of 1914 modified a bona 
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fide purchaser’s rights under Section 5 of the 18S7 Act so 
that the rule of Clogston v. Palmer, supra, does not apply 
where the mineral discovered after the bona fide purchase, 
but before issuance of patent, is one of the five minerals 
listed in the 1914 Act. In so holding, petitioners submit 
that the Court failed to give proper consideration to the 
following salient facts: 

First, this Court, the Supreme Court, the Attorney 
General, and the Department have all recognized that 
Section 5 of the 1887 Act reflected the desire of Congress 
to fully protect “unwary but innocent purchasers” of land 
from railroads and that consequently, under the general 
rule of interpretation, Section 5 should be liberally con¬ 
strued so as “to completely carry out the beneficial end 
sought to be accomplished and to prevent a failure of the 
remedy”. (See Appellants’ Brief, pp. 12-13, and cases 
cited therein). 

Second, until this case, it was never held by either the 
Department or the Courts that a bona fide purchaser’s 
rights under Section 5 of the 1887 Act were governed or 
affected by au.g mineral statute, whether those in effect at 
the time of the passage of the 1887 Act or those sub¬ 
sequently enacted. A bona fide purchaser’s right to a 
patent was always determined solely by tlie provisions 
of the 1887 Act. (Appellants’ Brief, pp. 1S-19). 

Third, the 1914 Act does not refer in any way to the 
1887 Act and there is nothing in its legislative historv to 
indicate that Congress intended it to modify the earlier 
statute. In Clogston v. Palmer, supra, the Department 
gave specific consideration to the possible effect of a statute 
enacted in 1891 on rights conferred by Section 5 of the 
1887 Act. The Department stated that since the right 
conferred under the 1SS7 Act was an existing right, 
provisions of the later statute should not be construed 
to affect injuriously or take away such right unless the 
intention to do so was clearly expressed by Congress. 
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The Department pointed out that there was nothing in the 
subsequently enacted statute from which it could be 
inferred that Congress did intend that the right previously 
conferred by Section 5 of the 1887 Act should be disturbed. 
(Appellants’ Brief, p. 22). This rule of statutory inter¬ 
pretation was disregarded by this Court in the instant 
case. 

Fourth, the 18S7 Act has never been repealed or 
amended, and tlie Departmental instructions of February 
13,1889, promulgated thereunder, have never been changed 
or withdrawn (Appellants’ Brief, pp. 14-15; J. App. 96-97). 
They inform the Section 5 applicant that if he meets 
certain conditions he will receive a fee simple patent. 
There is no statement nor intimation that any subsequently 
enacted mineral statute modifies his right to a fee simple 
patent so as to make his right to such a patent, in the 
event that the land is found to be mineral in character 
after the bona fide purchase but before issuance of a 
patent, depend upon the type of mineral contained in the 
land. 

Fifth, the Department continued to issue patents under 
Section 5 of the 1887 Act for approximately twenty years 
after the passage of the 1914 Act, apparently under the 
old rule of Clogston v. Palmer, supra, that the applicant 
may acquire full title to land known to be valuable for 
minerals at the time the patent is issued regardless of the 
tgpe of mineral involved, so long as the mineral character 
of the land was not known at the time of the bona fide 
purchase. As support for this proposition, petitioners 
called the Court’s attention to the issuance of fee simple 
patents by the Department in the following three cases: 
Sarah Barton (G.L.O. 03052, Patent No. 1045134, issued 
March 26, 1931), The Alabama Company (Montgomery, 
Ala., Serial No. 011501, decision dated April 17, 1924), and 
John W. Stanley (Phoenix, Ariz., Serial No. 072500, 
decision dated January 19, 1933). (See Appellants’ Brief, 
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pp. 23-24; Appellants’ Reply Brief, pp. 7-10). Petitioners 
concede that in those cases the Department did not 
expressly state that the 1914 Act did not modify the 1SS7 
Act, but they emphatically except to this Court's statement 
that those three cases “did not actually deal with the effect 
of the 1914 Act on the 1SS7 Act, either in fact or in 
language” . (Emphasis supplied). (Slip Opinion, pp. 13-14). 

The facts of the Sarah Barton case were such that the 
Department could not have issued an unrestricted patent 
to Mrs. Barton without considering the possible effect of 
the 1914 Act on the 1SS7 Act, whether expressly stated or 
not. The land for which the patent was granted had been 
included in the same railroad grant as the land in the 
instant case, and the minerals involved were identical to 
those in the instant case, namely, oil and gas. It may 
1)0 true, as this Court states, that Mrs. Barton filed a 
non-mineral affidavit with her application and that no 
specific* reference to minerals was made by the Department 
before her patent was issued. However, the fact remains 
that when Mrs. Barton was issued a fee simple patent in 
1931, the land was in an area generally known at that time 
to be valuable for oil and gas (Jt. App. 9S). The fee simple 
patent could have been issued only on the theory that no 
discovery or knowledge of minerals of any type subsequent 
to the bona fide purchase could deprive the bona fide 
purchaser of her right to an unrestricted patent. On the 
facts, the Sarah Barton case is irreconcilable with this 
Court’s finding that the 1914 Act modified the 1S87 Act, 
and a fee simple patent could not have been issued to Mrs. 
Barton in 1931 except on the theory that the rule of 
Clogston v. Palmer, supra, still was controlling. 

The language used by the Department in The Alabama. 
Company, supra, and John TTk Stanley, supra, decisions 
clearly indicates that in each case it was the land’s 
mineral character, not any particular mineral content, 
that was controlling. Tn both decisions the use of the 
terminology “mineral” without identifying the particular 
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mineral, as well as the references to Clogston v. Palmer, 
supra, and the Department’s instructions of 1889, are 
significant because they show that, until the instant case, 
t he Department made no distinction between types or 
kinds of minerals in determining the rights of Section 5 
applicants. When the language used by the Department 
in The Alabama Company and John W. Stanley cases is 
carefully examined, any other conclusion is completely 
unrealistic.* 

Sixth , under this Court’s decision, a bona fide purchaser 
under Section 5 of the 1SS7 Act would be entitled to a fee 
simple patent if gold were found in the land after the 
bona fide purchase but before the issuance of patent, but 
would not be entitled to an unrestricted patent under the 
same conditions if tbe land were found to contain one of 
the minerals mentioned in the 1914 Act. Tt is inconceiv¬ 
able that Congress could have intended the 1914 Act to 

* In Clogston v. Palmer (1903) the Secretary held that the “known 
character of the land at the date of the purchase from the company is * * * 
the determining factor in any controversy involving the character of the 
land applied for under the provisions of said section” and that to except lands 
from purchase under Section 5 of the 1S87 Act “it must appear that the 
lands were of known mineral character at the date of the sale by the land- 
grant company and therefore were such that the purchaser should have 
known at the time of his purchase that they were excepted from the grant 
to the railroad company”. (Emphasis supplied) (Sec Brief for Appellants, 
p. 14) 

In The Alabama Company (1924) the Secretary stated that “where lands, 
otherwise within Sec. 5 of said act, and not known to be mineral at the time 
of purchase by the [bona fide purchaser] are subsequently found to be 
mineral, they are not for that reason excepted from the right to purchase 
granted by said section.” (Emphasis supplied) The decision referred to 
JTutton ct al. V. Forbes, and Clogston v. Palmer, as authority for this rule. 
(See Reply Brief for Appellants, pp. 7-8). 

In John W. Stanley (1933) it was again stated that “where land other¬ 
wise coming within the provisions of section 5 of the act of March 3, 1SS7, 
and not known to be mineral in character at the time of purchase from the 
railroad company is subsequently found to be mineral, it is not for that 
reason excepted from the right to purchase granted by the said section 5”. 
(Emphasis supplied) The cases of Hutton ct al. v. Forbes and Clogston v. 
Palmer, were again cited in support of this rule. (See Reply Brief for Ap¬ 
pellants, p. 8-10, 18-20). 
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have any such unreasonable and incongruous result. The 
practical effect of this Court’s decision is to make a bona 
fide purchaser’s right to a fee simple patent depend, not 
on meeting the requirements of the statute passed by 
Congress for his protection, but rather on the type of 
mineral which might be found in the land. 

Point II 

After deciding that the Act of 1914 was intended by 
Congress to modify Section 5 of the 18S7 Act, the Court 
then held that Anderson did not become the equitable 
owner of the property on October 26, 1936, when he had 
done all that the law required him to do to become entitled 
to an unrestricted patent, because his right to a patent 
could not become vested until the Secretary had acted upon 
his application. 

The Court must recognize the general rule that a patent 
applicant under a non-mineral land statute is entitled to 
a foe simple patent when he has complied with all the 
requirements of the statute under which he claims and the 
regulations promulgated thereunder, and that thereafter 
he becomes the equitable owner of the land and the Govern¬ 
ment merely holds the bare legal title in trust for him. 
Wyoming v. United States, supra. Under the general 
rule, the applicant’s right to a patent depends solely upon 
what he, the applicant, does. He becomes vested with 
full equitable title by virtue of his actions and his actions 
alone, and by neither action nor inaction can the Secretary 
or any inferior officer prevent equitable title from vesting. 
The time when the applicant’s right to a fee simple patent 
comes into full fruition is determined solely by when he 

nets, and not bv when the Secretarv or an inferior officer 
* * 

recognizes that he has acted. No action of the Land De¬ 
partment or of the Secretary can deprive such an 
applicant of his right to a fee simple patent unless it is 
found that: 
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(a) the applicant did not in fact meet all the re¬ 
quirements for a patent under the applicable statute 
and regulations. Wilbur v. U.S. ex rel. Stuart, 60 App. 
D.C. 299, 53 F. 2d 717 (C.A.D.C., 1931); or 

(b) the land was known to be valuable for minerals 
before the applicant complied with all the requirements 
for a patent. Wyoming v. United States , supra (255 
U.S. at 501-502). 

The Secretary may affirm or reverse the conclusions of an 
inferior officer with respect to either (a) or (b) above, 
but that is the limit of his supervisory authority. 

The foregoing statements regarding the general equit¬ 
able title doctrine and its applicability to patent applica¬ 
tions under non-mineral land statutes are uncontroverted 
rules of law. There are no court or departmental 

decisions to the contrary. Thev are nowhere more concisely 

•> » *• 

stated than in Ruth Suyar Company, Inc. (A-222S5, Baton 
■Rouge 06314 “K”, Appellant’s Brief, pp. 40-43, 55-61) and 
in the following excerpts from two Departmental 
decisions: 

“. . . In the disposition of the public lands of the 
United States, under the laws relating thereto, it is 
settled law: (1) That when a party has complied with 
all the terms and conditions necessary to the securing 
of title to a particular tract of land, he acquires a 
vested interest therein, is regarded as the equitable 
owner thereof, and thereafter the government holds 
the legal title in trust for him. ...” ( Kern Oil Co., 
ef al. v. Clarke. 30 L.D. 550, 556; 1901). 


“It is also well settled that the known mineral 
character of public lands which have not been reported, 
withdrawn, or classified as mineral, must be deter¬ 
mined as of the time when the claimant has completely 
fulfilled the requirements of the law under which he 
claims, in order that mineral deposits may be reserved 
to the United States in any patent, certification, or 
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approved list which it may issue. State of Wyoming, 
et al. v. United States (255 U.S. 489.” (Andrew A. 
Malcolm, 50 L.D. 284, 2S8; 1924). 

In the light of the foregoing legal principles, it is clear 
that petitioners’ claim that Anderson became vested with 
full equitable title on October 26, 1936, rests upon three 
uncontroverted facts: (1) on that date Anderson had com¬ 
pleted all the requirements for a patent under Section 5 
of the 1S87 Act and the applicable regulations (J. App. 
96-97); (2) as the Court found, “In 1936 there was no 
indication that the land was mineral in character” (Slip 
Opinion, p. 4); and (3) the land was not even suspected 
to have mineral value until June 22, 1937, the date of the 
first Geological Survey report (Slip Opinion, p. 4). 

In the instant case the Court refused to apply the general 
rule regarding the vesting of equitable title, which peti¬ 
tioners insist is controlling. Instead, the Court relied on 
the exception to the general rule which was first laid down 
in 1894 by the Supreme Court in Barden et al. v. Northern 
Pacific Railroad Co., supra, as authority for the proposi¬ 
tion that equitable title did not vest in Anderson until his 
application was approved by the Secretary. 

In the Barden case, a railroad company applied for a 
patent to land granted to it under a railroad land grant 
statute. After the railroad company had met all the re¬ 
quirements for a patent but before patent was actually 
issued, the land was found to be valuable for minerals. The 
Court held that the discovery of minerals at any time 
before the issuance of a patent by the Secretary was 
sufficient to prevent the railroad company from obtaining 
title. 

The Barden exception to the general rule regarding the 
vesting of equitable title applies only in a case where the 
facts are as follows: (1) the patent applicant is a rail¬ 
road company applying under a railroad land grant statute 
for a patent to land included in the railroad land grant; 
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and (2) mineral is discovered on the land prior to the 
issuance of a patent by the Secretary. All of these facts 
must be present in order for the Barden exception, rather 
than the general rule, to apply. 

In the instant case, this Court has applied the Barden 
rule because the land “was within the geographical limits 
of a grant to a railroad” and the land was reported to be 
valuable for minerals prior to the issuance of a patent. 
(Slip Opinion, pp. 6, 16). This Court overlooked the fact 
that the other requirements for the Barden rule to apply 
were not present in the instant case. The patent applicant 
in llie instant case was an individual bona fide purchaser 
applying under the 1887 statute, not a railroad company 
applying under a railroad land grant statute. 

Under the Court’s theory in this case, as w T e have here¬ 
tofore stated, every application for a patent under 
Section 5 of the 1SS7 Act would be governed by the Barden 
exception to the general rule, since all the lands within the 
purview of the 1887 Act were part of railroad grants. 
That premise not only finds no support in any case which 
has ever been decided under Section 5 of the 1887 Act by 
the Department or the Courts, but leads to only one con¬ 
clusion and that is that every Section 5 case where minerals 
have been discovered after the bona fide purchase but 
before the issuance of a patent has been incorrectly 
decided. Such a result petitioners are certain this Court 
never intended. 

The Barden case, stating that equitable title did not vest 
in a railroad company applying for land included in a land 
grant statute even though the railroad company had met 
every requirement for a patent before the discovery of 
minerals in the land, was decided in 1894. Clogston v. 
Painter , supra . which laid down the rule that a bona fide 
purchaser under Section 5 of the 1SS7 Act was entitled to 
a fee simple patent despite the discovery of minerals after 
the bona fide purchase but before the issuance of a patent, 
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teas decided in 1003. Both cases had two facts in common, 
namely, the land for which a patent was applied was 
“originally within the geographical limits of a grant to a 
railroad” and the mineral character of the land was dis¬ 
covered before a patent was issued. The distinguishing 
facts were that in the Barden case the patent applicant 
was a railroad company applying under a railroad land 
grant statute , while in the Clogston case the patent 
applicant was a bona fide purchaser applying under 
Section 5 of the 1SS7 Act. In the latter case, the fact that 
the land had originally been included in a railroad grant 
did not make the Barden rule applicable for the reason 
that the identity of the patent applicants and the statutes 
under which they claimed were entirely different. 

The Supreme Court in Wyoming v. United States, supra , 
recognized that the rule in the Barden case applied only 
to railroad land grant statutes and that rights under other 
land laws should be tested by the general rule that when 
a claimant has done all he is required to do he becomes 
the equitable owner of the land and entitled to a patent 
and no subsequent discovery of minerals can impair or 
in any manner affect his rights. In Kern Oil Co. et al. v. 
Clarke, supra, cited by the Supreme Court in the 
Wyoming case, the Department also distinguishes the 
Barden case exception from the general rule, stating 
(30 L.D. at 563): 

“. . . Manifestly, the principles anounced in [the 
Barden case] were intended to be controlling only in 
the administration of railroad land grants . . . which 
are to be strictly construed against the grantee and in 
favor of the government, ...” (Emphasis supplied.) 
See Appellants’ Brief, p. 40. 

It is elementary that the “grantee” of railroad land grants 
is the railroad company. 

The Department’s decision in the case of .John TT. Stanley 
(Phoenix, Ariz., Serial No. 072500: 1933) irrefutably 
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demonstrates petitioners’ point. In tliat case, the Santa 
Fe Pacific Railroad Company applied in 1916 for a patent 
to land which had been included in the Railroad Land 
Grant Act of July 27, 1866, 14 Stat. 292. Subsequent to 
1916, but before issuance of patent, the Geological Survey 
reported the land to be valuable for minerals. On July 30, 
1920, the Department, applying the Borden rule, refused 
to issue a patent to the railroad company. However, when 
Stanley, a bona fide purchaser under Section 5 of the 1887 
Act, applied for a patent in 1932 to the identical land, the 
Department issued an unrestricted patent to him in 1933. 
The Department could not have done this if it had applied 
the Barden rule to Stanley, as this Court has applied the 
Barden rule to Anderson. Stanley could not have obtained 
a fee simple patent regardless of Ihe type of mineral in¬ 
volved because the Barden rule applies to all minerals, not 
just to those listed in the 1914 Act. The same observation 
may he made to the decisions in Hutton et al. v. Forbes, 
31 L.D. 325 (1902). The Alabama Company (Montgomery, 
Ala., Serial No. 011501; 1924), and every othe:r Section 5 
case which has ever been decided in a situation where 
minerals were discovered prior to the issuance of a patent. 
Further, petitioners respectfully submit that the decision 
of this Court, if allowed to stand, is such that hence¬ 
forth any Section 5 applicant must he denied an un¬ 
restricted patent if mineral is suspected or discovered on 
the land prior to the issuance of a patent, irrespective of 
whether or not the mineral is one of those listed in the 
1914 Act, because the Barden rule applies to all minerals 
and not merely to those listed in the Act of 1914. 

On the basis of the foregoing discussion, petitioners 
submit that upon reconsideration this Court should 
recognize that the Barden rule does not apply in the instant 
case (Slip Opinion, p. 16), but on the contrary, that 
Anderson’s right under Section 5 of the 1887 Act, if 
modified by the 1914 Act, is governed by the general rule 
set forth in Wyoming v. United States, supra, namely that 
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an applicant becomes entitled to an unrestricted patent 
when lie lias met all the requirements of the statute under 
which he claims and of the regulations issued thereunder, 
unless the land was known to be valuable for minerals 
prior to the time he complied with the statute and the 
applicable regulations. 


Point III 

In the instant case the Court has completely misconstrued 
the law regarding the vesting of equitable title in a patent 
applicant under a non-mineral land statute, and the 
application of the law to Anderson’s ease. After referring 
to and quoting from the decision of the General Land 
Office of August 21, 1936, approving Anderson’s patent 
application and rejecting Buckholts’ lease application, this 
Court emphasized that “Anderson was not told that his 
application was or would be approved if he complied with 
the specified terms, but rather that if he did so ‘further 
action’ would be taken on the application with a view to 
issuing a patent thereon ‘in the absence of objection’; and 
that Buckholts’ application was rejected ‘subject to the 
right of appeal.’ ” (Slip Opinion, p. 15). This Court 
then went on to say “By the express terms of the ruling 
of the General Land Office, which is the basis for 
Anderson's claim that he is the equitable owner , his rights 
were subject to later consideration by the Secretary.” 
(Slip Opinion, p. 16, emphasis supplied). Petitioners take 
specific exception to this statement by the Court. 

Anderson’s claim that he became the equitable owner is 
definitely not based on any express terms of the ruling of 
the General Land Office. Anderson’s claim that he is 
entitled to a fee simple patent and became vested with 
full equitable title on October 26, 1936, is based solely on 
the ground that on that date he had fully complied with 
all the requirements of the 1S87 Act under which he claimed 
and with the Departmental instructions of 1SS9 pro- 
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mulgated thereunder (J. App. 96-97). Under the 
applicable law, his equitable title and right to a patent 
could only be defeated by a finding by the Secretary that 
(a) he had not in- fact fully complied with the require¬ 
ments of the statute and regulations, or (b) the land was 
known to be valuable for minerals prior to October 26, 
1936. Xo such findings were or could be made. 

Point IV 

The Court stated early in its opinion that “In 1936 there 
was no indication that the land was mineral in character.” 
Notwithstanding that statement, the Court later asserted 
that “the problem of potential value for minerals had 
already been raised by Buckliolts’ application [for a lease 
on March 2, 1936] under the 1935 Act” (Slip Opinion, 
PP- 4, 1”)- 

The Court’s conclusion (Slip Opinion, p. 17) that the 
filing of a lease application by Buckliolts raised the 
problem of the potential value of the land for minerals 
so as to put the burden of proving the non-mineral 
character of the land on Anderson, the patent applicant, is 
a clear misreading of the cited instructions and finds not 
a scintilla of support in any court or Departmental 
decisions. Anderson was not in a situation when he filed 
his application where he was required under the cited 
Departmental instructions (Circular Xo. 1314, January 19, 
1935, 55 I.D. 120) to show that the land was non-mineral, 
merely because Buekholts bad applied for a lease. The 
cited instructions specifically state that “Where the 
Geological Surrey reports that land embraced in a non¬ 
mineral entry or claim on which final proof has not been 
submitted or which has not been perfected is in an area 
in which valuable deposits of oil and gas may occur,” the 
entryman or claimant must submit a showing that the land 
is not mineral in character (Jt. App. 99-100). (Emphasis 
supplied). It is clear from a reading of Circular Xo. 1344 
that it is the Geological Survey report made prior to com- 
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pletion of final proof, not an application for a lease, that 
raises the question of the land’s mineral character so as 
to place the burden of showing the nonmineral character 
of the land on the claimant. The Department’s decision 
in Ruth Sugar Cow pang, Inc., supra, a case in which the 
land was reported as valuable for oil and gas after the 
patent applicant had perfected his claim, clearly demon¬ 
strates the correct interpretation of Circular No. 1344 
and its proper application to the general rule regarding 
the vesting of equitable title under a nonmineral land 
statute. (See Appellants’ Brief, pp. 40-43, 55-61.) 

In the instant case, there was no report of any kind by 
the Geological Survey prior to the time that Anderson 
had perfected his right to a patent. Therefore, under 
the Department’s instructions, Anderson was not in the 
situation where he had to prove the nonmineral character 
of the land.* 

The fact that Buckholts’ lease application was entirely 
irrelevant in determining Anderson’s right to an un¬ 
restricted patent is demonstrated by the Department’s 
decision in Foster v. Hess (On Rehearing), 50 L.D. 276 
(1924). In that case Mrs. Hess made desert-land applica¬ 
tion for a tract of land in Colorado on March 25, 1922, and 
on June 29, 1922, Foster filed application for a permit to 
prospect upon the land for oil and gas. Desert-land entry 
was allowed to Mrs. Hess on November 13, 1922, and at 
that time the land had not been reported as valuable for 
minerals of any kind. Mrs. Hess submitted her final proof 
on September 20, 1923, but prior thereto, on May 14, 1923, 
a Geological Survey report was issued which raised the 
question of the land’s mineral character, and a second 
report reaffirmed the earlier one. The Department held 
that Mrs. Hess either had to consent to a mineral reserva¬ 
tion or else assume the burden of proving the nonmineral 

* Circular No. 1344, supra, referred to by the Court at page 17 of the 
Slip opinion (Jt. App. 99-100). 
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character of the land. The Department based its decision, 
not on the fact that Foster had filed an oil and gas applica¬ 
tion prior to the time Mrs. Hess perfected her claim, but 
solely on the ground that the first Geological Survey 
report, issued prior to the time the entrywoman had sub¬ 
mitted her final proof, “put in issue the question as to the 
mineral character of the land” (50 L.D. at 278). It was the 
Geological Survey report of May 14, 1923 which prevented 
Mrs. Hess from becoming vesled with full equitable title 
on September 20, 1923, and not the filing of Foster’s oil 
and gas application on June 29, 1922. (See Appellants’ 
Brief, pp. 44-45.) 

Point V 

Recognizing that the result of its decision is extremely 
harsh, the Court, nevertheless, concluded that the result 
was due to Anderson’s failure to protect his rights prior 
to the passage of the 1914 Act, stating: “But during all 
those years there was no impediment to Anderson’s pro¬ 
tection of his complete ownership” (Slip Opinion, p. 18).* 
This is not correct. Anderson could not have perfected 
his title until after the Secretary of the Interior had ad¬ 
justed and approved the closing of the railroad land grant 
which did not occur until October 20, 1930. 

When Anderson purchased this land in 1897, he acquired 
a right to a full title cither by virtue of his chain of title 
through the railroad, or under Section 5 of the Act of 
March 3, 1887. Since his land was included within the 
area of a railroad land grant, he had every reason to 
believe that the railroad had perfected title to the land and 
that he had received good title through the railroad. It 
was not until after the land grant had been closed on 
October 20, 1930 without the inclusion of his land, that 

* Again, at page 9 of the slip opinion, the Court states: “So, if Anderson 
had exercised prior to 1914 the right which he and his predecessors had had 
since 1SS7, he would not have been affected by the 1914 Act.” (See also 
Slip Opinion, p. 7). 
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Anderson could have had any reason to believe that he 
would have to rely upon his rights under Section 5 of the 
Act of March 3, 1887. Obviously, he was not notified that 
his land had been excepted from the operation of the grant, 
and in the usual course of such matters knowledge of that 
exclusion would not have come to him for some time after 
the closing date. When he learned that his land had been 
excepted from the operation of the grant, he was, for the 
first time, in a position to assert his rights under the Act 
of March 3, 1SS7. 

Section 5 of the 1887 Act provides that a bona fide pur¬ 
chaser from a railroad company may apply for a patent 
“where the lands so sold are for any reason excepted 
from the operation of the grant to said company.” Under 
the Department’s instructions of 1SS9, one of the things 
which a Section 5 applicant has to prove in order to obtain 
a patent is that the land “was excepted from the operation 
of the grant” (Jt. App. 97, item 4). The Interior Depart¬ 
ment has expressly held that “an application to make 
purchase under Section 5 of the Act of 1S87 cannot be 
entertained until it has been finally determined that the 
land sought to be purchased is in fact excepted from the 
grant.” Northern Pacific Railroad Co. v. Biggs , et al., 31 
L.D. 254, 256 (1902). 

Assuming the utmost diligence on the part of Anderson, 
ho could not have ascertained until October 20, 1930 that 
his title from the railroad company would fail by reason 
of the failure of the railroad to list the land for patent. 
Therefore, neither Warren, the initial bona fide purchaser, 
nor any of his successors to title, including Anderson, ever 
had a chance prior to 1914 to obtain a patent because the 
land was not excepted from the operation of the grant 
until after 1914. 

Petitioners agree with the Court that Anderson’s right to 
a patent was acquired by virtue of his deed in 1897 and 
Section 5 of the 1887 Act (Slip Opinion, p. 8). Petitioners 
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do not agree that he could have exercised that right prior 
to 1914. The time when he could exercise his right to a 
fee simple patent was entirely beyond his control. It 
depended upon whether the land in question was excepted 
from the operation of the land grant, and if excepted, upon 
when the Secretary of the Interior, acting pursuant to 
Section 1 of the 1887 Act, adjusted and closed the railroad 
grant. In the instant case, the land was not excepted from 
the operation of the grant until October 20, 1930, because 
the Secretary did not close the grant until that date. 

The effect of the Court’s decision in this case is that a 
bona fide purchaser whose land was within a railroad grant 
which was adjusted and closed by the Secretary prior to 
1914 could obtain a fee simple patent even though oil was 
discovered on the land subsequent to the bona fide pur¬ 
chase but prior to issuance of patent, whereas another 
equally bona fide purchaser under an identical factual 
situation could not obtain a fee simple patent if the rail¬ 
road land grant in his case were not adjusted and closed 
by the Secretary until after 1914. Such a conclusion is not 
only harsh, but completely unfair and unreasonable. 
Congress clearly intended to make the rights of a 
bona fide purchaser depend, not upon the time of closing of 
the land grant in his case, but instead, upon the bona fides 
of his purchase and his compliance with the terms of the 
statute and the regulations promulgated thereunder. 
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CONCLUSION 

Appellants petition the Court to grant a rehearing and 
oral argument in this case. They earnestly believe that if 
their request is granted, the Court will reverse its judg¬ 
ment of March 25, 1954 and enter judgment in favor of 
appellants. 
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